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Attorneys for Appellant:
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EUGENE S. SELVAGE, Esq., Eureka, Calif.

Attorneys for Appellee:

GEO. J. HATFIELD, Esq., U. S. Attorney.

ALBERT E. SHEETS, Esq., Asst. U. S.

Attorney.

In the Northern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 4718.

INDICTMENT.

FIRST COUNT.
(Nuisance; 27 U. S. C, Sec. 33.)

In the April, 1930, term of said Division, the

Grand Jurors thereof upon their oaths, present:

THAT
JAMES DUNN

(hereinafter called "said accused''), on the 4th day

of July, 1930, at a place known as No. 301-2d

Street, in the City of Eureka, County of Humboldt,

within said Division, did then and there knowingly

and wilfully maintain a common nuisance, in then

and there knowingly and wilfully committing a pro-
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hibited and unlawful act of keeping for sale at

said place certain intoxicating liquor fit for use

for beverage purposes, to wit: five drinks of whis-

key and one drink of beer containing more than

one-half of one per cent alcohol by volume.

SECOND COUNT.
(Possession; 27 U. S. C, sec. 12.)

And the said Grand Jurors, upon their oaths, do

further present: That the said accused then and

there knowdngly and wdlfuUy committed a pro-

hibited and unlawful act of possession of the said

certain intoxicating liquor.

THIRD COUNT.
(Sale; 27 U. S. C. see. 12.)

And the said Grand Jurors, upon their oaths, do

further present: That the said accused, on the 26th

day of June, 1930, at the said place, did then and

there knowingly and wilfully commit a prohibited

and unlawful act of sale of certain intoxicating

liquor fit for beverage purposes, to wit: five drinks

of whiskey and one drink of beer.

GEO. J. HATFIELD,
United States Attorney.

ALBERT E. SHEETS,
Asst. United States Attorney.

[Endorsed]
: A true bill. R. B. Carlton, Fore-

man. Filed Jul. 16, 1930. Walter B. Maling,

Clerk. By F. M. Lampert, Deputy Clerk. [1*]

•Page-number appearing at the foot of page of original certified
Transcript of Eecord.
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Monday,

the 21st day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.

No. 4718.

UNITED STATES
vs.

JAMES DUNN.

MINUTES OF COURT—JULY 21, 1930—AR-
RAIGNMENT AND PLEA.

The defendant being present with E. S. Selvage,

Esq., his attorney, was duly arraigned, waived

reading of the indictment, and thereupon plead

Not Guilty. ORDERED this case set for July 22,

1930, for trial. [2]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Eureka, on Wednesday,

the 23d day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.
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[Title of Cause.]

MINUTES OF COURT—JULY 23, 1930—TRIAL.

This case came on this day for trial. The de-

fendant was present with C. A. Russell and E. S.

Selvage, Esqrs., his attorneys. A. E. Sheets, Asst.

U. S. Attorney, was present on behalf of the

United States. Thereupon the following jurors,

viz.:

1. Arthur E. Cartwright

2. L. L. Bryan

3. Daniel McClure

4. Robert Maclean

5. Neil McLeod

6. Nicolay C. Bonniksen

7. Harvey Littlefield

8. H. A. Graham

9. Joseph M. Walker

10. Hubert Alexander Baldwin

11. Henry F. Brizard

12. Emil H. Jensen

twelve good and lawful jurors, were, after being

duly examined under oath, accepted and sworn to

try the issues joined herein. Mr. Sheets made a

statement to the Court and jury in behalf of the

United States. R. C. Osborne and C. Beam were

sworn and testified on behalf of the United States

and the United States rested. Mr. Russell made
a motion to instruct the jury to return a verdict

of Not Guilty, which said motion was ordered

denied and defendant allowed an exception to the
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ruling- of the Court. Mr. Russell made a state-

ment to the Court and jury on behalf of the de-

fendant. James Dunn and Mrs. Florence Classen

were sworn and testified on behalf of the defend-

ant. ORDERED that the fm^ther trial hereof be

continued until 10 A. M. to-morrow and the jury,

after being admonished by the Court, were excused

until that time. [3]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Thursday,

the 24th day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.

[Title of Cause.]

MINUTES OF COURT—JULY 24, 1930—TRIAL
(RESUMED).

The defendant, the attorneys and the jury im-

paneled herein being present as heretofore the trial

hereof was thereupon resumed. Mrs. Florence

Classen was recalled and Joe Dunn, Clarence

Cralle and Robert Shields were sworn and testified

on behalf of the defendant. Defendant introduced

in evidence and filed its exhibit marked *'A."

Edward C. Harkins was sworn and R. C. Osborne

was recalled and testified on behalf of the United

States in rebuttal and the evidence was closed.

Mr. Russell made a motion to instruct the jury to
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return a verdict of not guilty, which said motion

was ordered and denied and the defendant allowed

an exception to the ruling of the Court. After

argument by the attorneys and the instruction of

the Court to the jury, the jury at 2:18 P. M. re-

tired to deliberate upon their verdict. At 4:35

P. M. the jury returned into court and being asked

if they had agreed upon their verdict, replied in

the affirmative and returned the following verdict,

which was ordered recorded, viz.:

"We, the Jury, find James Dunn, the defendant

at the bar. Guilty on First Count, Not Guilty on

Second Count, Not Guilty on Third Count.

HENRY P. BRIZARD,
Foreman."

and the jury being asked if said verdict as recorded

is their verdict, each juror replied that it is.

ORDERED that the jury be discharged from fur-

ther consideration thereof. ORDERED that this

case be continued to July 25th, 1930, for judgment

and that the defendant be remanded in the custody

of the United States Marshal and that a mittimus

issue herein. [4]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Friday,

the 25th day of July, in the year of our Lord

one thousand nine hundred and 30. Present:

the Honorable A. F. ST. SURE, District

Judge.



United States of America.

[Title of Cause.]

MINUTES OF COURT—JULY 25, 1930—SEN-
TENCE.

The defendant being present with E. S. Selvage,

Esq., his attorney. A. E. Sheets, Asst. U. S. At-

torney, was present for the United States. Defend-

ant made a motion to set aside verdict; motion for

a new trial and motion in arrest of judgment.

After hearing had, IT IS ORDERED that said

motions be denied. Defendant was thereupon called

for judgment. ORDERED that the defendant be

imprisoned for the period of One (1) Year in the

County Jail, Contra Costa County, California, and

that he pay a fine in the sum of Five Hundred

($500.00) Dollars. FURTHER ORDERED that

in default of the pa3Tnent of said fine that said de-

fendant be further imprisoned until said fine be

paid or until he be otherwise discharged by due

course of law. [5]

[Title of Court and Cause.]

VERDICT.

We, the jury, find James Dunn, the defendant

at the bar.

Guilty on First Count.

Not Guilty on Second Count.

Not Guilty on Third Count.

HENRY F. BRIZARD,
Foreman.
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[Endorsed]: Filed July 24, 1930, at 4 o'clock

and 35 minutes P. M. [6]

111 the Northern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia.

No. 4718.

THE UNITED STATES OF AMERICA
vs.

JAMES DUNN.

JUDGMENT ON VERDICT OF GUILTY.

Convicted Viol. Jones-Stalker Act.

The Assistant United States Attorney, and the

defendant with his counsel came into court. The

defendant was duly informed by the Court of the

nature of the indictment filed on the 16th day of

July, 1930, charging him with the crime of Viol.

Jones-Stalker Act; of his arraigmnent and plea

of Not Guilty; of his trial and the verdict of the

jury on the 24th day of July, 1930, to wit:

"We, the Jury, find James Dunn, the de-

fendant at the bar. Guilty on First Count,

Not Guilty on Second Count, Not Guilty on

Third Count.

HENRY F. BRIZARD,
Foreman. '

'

The defendant was then asked if he had any legal

cause to show why judgment should not be entered

herein mi id no sufficient cause being shown or ap-
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pearing to the C'Ourt, and the (,'Oiirt having denied

a motion for new trial and a motion in arrest of

judgment; thereupon the Court rendered its judg-

ment
;

THAT, WHEREAS, the said JAMES DUNN
having been duly convicted in this court of the

crime of viol. Jones-Stalker Act,

—

IT IS THEREFORE ORDERED AND AD-

JUDGED that the said defendant be imprisoned

for the period of One (1) Year in the County Jail,

Contra Costa County, California, and that he pay

a fine in the sum of Five Hundred ($500.00) Dol-

lars; further ordered that in default of the pay-

ment of said line that said defendant be further

imprisoned until said fine be paid or until he be

otherwise discharged by due course of law.

Judgment entered this 25th day of July, 1930.

WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [7]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Now comes James Dunn, defendant in the above-

entitled cause, and by Eugene S. Selvage, Esq., one

of his attorneys, moves the Court to grant a new

trial of said cause, and for reasons therefor, shows

to the Court the following:

1. That the verdict in said cause is contrary to

law.
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2. That the verdict in said cause was not sup-

ported by the evidence in the case.

3. That the evidence in said cause is insufficient

to justify said verdict.

4. That the Court erred upon the trial of said

cause in deciding questions of law arising during

the course of the trial, which errors were duly ex-

cepted to.

5. Newly discovered evidence, material to the

defendant, which he could not, with reasonable dili-

gence have discovered, and produced at the trial.

That attached is an affidavit in support of this

ground for a new trial.

Dated at Eureka, California, this 30th day of

July, 1930.

JAMES DUNN,
Defendant.

EUGENE S. SELVAGE,
CLIFFORD RUSSELL,
Attorneys for Defendant. [8]

Service of the within motion for a new trial is

hereby admitted this 4th day of Aug., 1930.

GEO. J. HATFIELD,
United States Attorney. [9]
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[Title of Court and Cause.]

AFFIDAVIT IN SUPPORT OF MOTION FOR
NEW TRIAL.

State of California,

County of Humboldt,—ss.

Joe Dunn, being first duly sworn, deposes and

says

:

That he is the brother of James Dunn, the defend-

ant in the above-entitled action; that for approxi-

mately one year last past he has been and is now
working for James Dunn, in his place of business

at No. 301, Second Street, City of Eureka, Califor-

nia.

That your affiant goes to work at noon of each

da}^ and works until three o'clock P. M. ; he then

has time oif and returns again to work at six o'clock

P. M., and w^orks until midnight of each day.

That James Dunn usually goes to work around

eight o'clock A. M. and works until noon. He then

remains off until three o'clock, at which time he

returns to work and remains at the place from three

o'clock to six o'clock P. M., during the time which

affiant has off.

That Charles Granger does the janitor work in

the place and he goes to work about six o'clock each

morning and works until about eight o'clock A. M.

;

he then is off until about two o'clock, returns and

works until three o'clock P. M. ; that he does the

cleaning up the janitor work about the place. [10]
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That Walter Kiichan also works in the place;

that he usually goes to work in the afternoon of each

day and works until five o'clock P. M. He then

takes one hour off for dinner, returning at six

o'clock P. M., after which he works until midnight

of each day.

That on the 26th day of June, 1930, Joe Dunn,

Walter Kuchan and Charles Granger were the only

persons working in the premises; that Chai^les

Granger went to work about six o'clock A. M. and

worked until noon; he then was off until three

o'clock in the afternoon, at which time he returned

and worked until five o'clock P. M., at which time

he quit for the day.

That your affiant went to work on June 26th,

1930, about eight o'clock A. M., and worked until

three o'clock P. M., at which time he left to eat

and did not return until about five o'clock P. M.,

and that thereafter he worked until twelve o'clock

midnight.

That Walter Kuchan on June 26th, 1930, was

working during his regular working hours as afore-

said.

That your affiant is six feet tall, weighs one hun-

dred and ninety-four pounds, has dark hair and

eyebrows, has no teeth missing in the front of his

mouth, has grey eyes, smooth shaven, age forty-

seven years, white race.

That Charles Granger is five feet six inches

tall, weighs one hundred and eighty-five pounds,

has grey hair and eyebrows, has false teeth but no

teeth missing, brown eyes, has grey mustache,,

age seventy-two years, white race.
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That Walter Kuchan is five feet eight inches tall,

weighs between one hundred and forty and one

hundred and forty-five pounds, dark hair, no teeth

missing, brown eyes, smooth shaven, age between

forty and forty-five years, white race.

JOE DUNN.

Subscribed and sworn to before me this 31st day

of July, 1930.

Notary Public in and for the County of Humboldt,

State of California. [11]

[Endorsed] : Filed Aug. 4, 1930. [12]

[Title of Court and Cause.]

MOTION IN ARREST OF JUDGMENT.

Now comes the defendant James Dunn, and re-

spectfully moves this Court to arrest and withhold

judgment in the above-entitled cause and moves

that the verdict of conviction of said defendant

heretofore given and made in the said cause be

vacated and set aside and declared to be null and

void for each of the following reasons:

I.

That the verdict is contrary to law in that the

evidence was confined solely to a sale at one time

with no evidence of other violations or habitual

sales, and likewise with no evidence from which

such acts may reasonably be deducted. Therefore
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the penalty provided in the Act for unlawful sale

would alone apply.

That the section jDenalizing as a nuisance the

maintaining of j^remises on which liquor is sold,

implies a continuity of action and not a single sale.

II.

That the verdict convicting the defendant of

maintaining a nuisance and acquitting him of pos-

session and sale is inconsistent, cannot be reconciled

and cannot stand for the following reasons, to wit:

The testimony of the Government was to the effect

that defendant made a sale of six drinks to two

Government agents on June 26, 1930. Of this sale

the jury found the defendant not guilty. There

was no evidence of any other sale by [13] any

other person whomsoever, and there was no evidence

that any liquor other than the six drinks was ever

sold or kept on said premises.

That by finding said defendant not guilty of said

sale and not guilty of said possession the jury can-

not as a matter of law find defendant guilty of

nuisance.

III.

That Count No. One of the Indictment on file

herein does not jDresent, state or charge facts suffi-

cient to constitute a public offense under the laws

of the United States against this defendant.

WHEREFORE, by reason of the premises the

defendant prays this Honorable Court that judg-

ment be VTithheld and the conviction of the defend-

ant be declared null and void.
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Dated at Eureka, California, July 31st, 1930.

JAMES DUNN,
Defendant.

EUGENE S. SELVAGE,
CLIFFORD RUSSELL,

Attorneys for Defendant.

[Endorsed] : Filed Aug. 4, 1930. [14]

(Title of Court and Cause.)

BILL OF EXCEPTIONS.

BE IT REMEMBERED that on the 16th day

of July, 1930, the grand jury of the Northern Divi-

sion of the Northern District of California re-

turned an indictment charging defendant with vio-

lations of the Jones-Stalker Act and did present

in the First Count that James Dimn, said defend-

ant, on the 4th day of July, 1930, at a place known

as No. 301 Second Street, in the City of Eureka,

County of Humboldt, within said Division, did

then and there knowingly and wilfully maintain a

common nuisance, in then and there knowingly and

wilfully committing a prohibited and unlawful act

of keeping for sale at said place certain intoxicat-

ing liquor fit for beverage purposes, to wit: five

drinks of whiskey and one drink of beer containing

more than one-half of one per cent alcohol by volume

and by Second Count as contained in said indict-

ment did further present that said defendant then

and there knowingly and wilfully committed a pro-
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hibitcd and unlawful act of possession of said cer-

tain intoxicating liquor and by Third Count pre-

sented that the defendant on the 26th day of June,

1930, at the said place, did then and there know-

ingly and wilfully commit a prohibited and im-

lawful act of sale of certain intoxicating liquor

fit for beverage purposes, to wit, five drinks of

whiskey and one drink of beer.

That on the 21st day of July, 1930, the said James

Dunn appeared in court and upon being called to

plead to said indictment, pleaded [15] Not

Guilty as shown by the records herein.

That thereafter the cause came on regularly for

trial on the 23d day of July, 1930, at the hour of

2 o'clock P. M. before the Honorable A. F. St.

Sure, District Judge of said court, and a jury

duly and regularly impaneled and sworn, the United

States being represented by Albert E. Sheets, Esq.,

Assistant United States Attorney and the defend-

ant being represented by Clifford A. Russell, Esq.

and Eugene S. Selvage, Esq. The opening state-

ment having been made by counsel for the Govern-

ment, the following proceedings, and none other,

were had, and the following evidence, both oral and

documentary, and none other, was received, to wit:

GOVERNMENT'S CASE.

TESTIMONY OF R. C. OSBORNE, FOR THE
GOVERNMENT.

Thereupon R. C. OSBORNE was called and

sworn as a witness on behalf of the Government,

and testified as follows:
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(Testimony of R. C. Osborne.)

Direct Examination.

(By Mr. SHEETS.)
I am a Federal Proliibition Officer. About 7:30

o'clock P. M. on the 26th day of June, 1930, in

company with Federal Prohibition Agent Beam
and two unknown men I visited premises No. 301

Second Street in the City of Eureka, California.

These premises consist of a room fronting on Sec-

ond Street containing fishing-tackle, sporting goods,

cigars and soft drinks for sale with a larger room

to the rear containing pool-tables with a bar to the

right. At this particular time I passed through

the room containing the fishing-tackle in company

with Agent Beam and two other men and saw the

defendant standing in the rear room back of the

bar. We walked in there and the man that was

transient he said, "Hello Jim."

We ordered three whiskeys and one beer, which

the defendant served to the four of us. [16]

Q. Have you any doubt about this being the man
who served the drinks'? A. No.

I am able to tell whiskey by the taste and know

that the drink he served me was whiskey. I paid

one dollar ($1.00) for the four drinks to the de-

fendant. A few minutes later Agent Beam, for

fifty cents ($.50) purchased two more drinks. He

drank one of these drinks and one of the other men

with us drank the other one. The sale of the six

drinks was made by defendant to us within the

space of a few minutes.
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(Testimony of R. C. Osborne.)

I do not know whether the liquor was served

from a bottle, pitcher or container.

Cross-examination.

(By Mr. RUSSELL.)

I have been a prohibition agent since March 11,

1930. From my notes, which I made shortly after

I left the place, I observed that the man who sold

us the six drinks was five feet nine inches in height,

185 pounds in weight, 50 years of age, with dark

hair and eyes, of the white race, was smooth shaven,

and had a missing tooth in his upper jaw near the

front.

Q. Would you tell me what in your opinion is

the weight of the defendant ? Would you stand up,

please, Mr. Dunn?

A. Well, he looks to me now as if he weighs more

than 185 pounds.

Q. Would you say the defendant as he stands

there weighs 210 pounds or more?

A. I was so told by him that he did.

Q. When did he tell you that ? On July 4th.

Q. That is the day he was arrested? A. Yes.

Q. In other words, he was not arrested when you

say he made these sales on June 26th ? A. No.

Q. As to his height what would you estimate his

height at present. [17]

A. I would estimate his height at 5-10.

Q. Would you say his height was more than

5-101^ i A. I could not say.
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(Testimony of R. C. Osborne.)

Mr. RUSSELL.—Q. What would you say is the

color of this man 's hair ?

A. Dark, turning gray.

The COURT.—Would you speak up.

A. It is dark, turning gray.

Mr. RUSSELL.—Q. Would you call that more

dark?

A. Yes.

Q. Now is there any tooth missing in his upper

jaw? A. I cannot say.

Q. You saw him this morning, did you not, Mr.

Osborne, in Mr. Hatfield's office? A. Yes.

Q. Was there any tooth missing?

A. There was no tooth missing, there is an open

space.

Q. But there is no tooth missing? A. No.

The COURT.—You say there is no tooth missing

but there is an open space?

A. Between his teeth.

Mr. RUSSELL.—Might we ask at this time that

Mr. Osborn x)oint out what he calls the open space

in Mr. Dunn's upper jaw?

The COURT.—Yes.
Mr. RUSSELL.—Just expose your teeth, and

just state what you see, Mr. Osborne.

A. There.

Mr. RUSSELL.—For the sake of the record you

refer to a space which you say exists on the right

side of the upper jaw there between two teeth?

A. Yes, sir.



20 James Dunn vs.
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Mr. SHEETS.—Would the defendant just draw

aside his lips so that that might be clear. [18]

Mr. EUSSELL.—Yes.
Q. But as the defendant is now and as he was

this morning there was no tooth missing from his

head that you noticed ? A. Not to my knowledge.

I observe there is a space between two of his

teeth but he has no missing tooth. We were in the

place about ten minutes. I never talked to defend-

ant except to order a drink. Nothing else was

said. The defendant never talked to me. So far

as I can recollect I never saw the defendant be-

fore. Prior to going into these premises I had

four drinks of whiskey, two drinks of rum and

two drinks of wine, making eight drinks in all. I

next saw the defendant on July 4, 1930, at which

time he was arrested.

Q. Is it not true that on the 4th of July you

went in there and Mr. Dunn's brother was in there

and Mr. Dunn came in there later on % A. No.

Q. Mr. Dunn was in there when you went in on

the 4th of July? A. Yes.

Q. You are sure of that? A. Yes.

Q. Didn't you when you went in on the 4th of

July look at Mr. Dunn's brother's teeth to see if

there was a missing tooth % A. In that place ?

Q. Yes. A. No.

Q. You did not look at them? A. No.

Redirect Examination.

(By Mr. SHEETS.)
I have been in the Government Service for
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twenty-five years and in the; Prohibition Service

since March 11, 1930.

The following particular questions and answers

were given:

Mr. SHEETS.—Q. With reference to those eight

drinks that you had, do you adopt any method to

prevent yourself from becoming intoxicated, from

liquor which you have to consume in the course of

your duty? [19]

Mr. RUSSELL.—Objected to as leading and

suggestive.

The COURT.—Overruled.
Mr. RUSSELL.—Exception.
A. Yes, I do.

Mr. SHEETS.—Q. Did you in this instance?

A. Yes.

Q. What?
Mr. RUSSELL.—Same objection, if your Honor

please.

The COURT.—Overruled.
Mr. RUSSELL.—Exception.
A. I put my finger down in my throat and bring

it up.

Mr. SHEETS.—Q. Had you done that this eve-

ning?

A. Yes.

Q. When? A. I did it in Jim Duim's place.

Q. Whereabouts? A. In the toilet.

Q. Were you sober?

A. I think I was, I don't know.

Q. Have you now any doubt about it ?
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Mr. RUSSELL.—We object to that as cross-

examination of his own witness.

The COURT.—Overruled.
Mr. RUSSELL.—Exception.
A. I don't think that I could be absolutely sober

with those drinks of liquor.

Mr. SHEETS.—Q. Did you know what was go-

ing on?

A. Yes.

Q. You had full possession of your faculties?

A. Yes.

Mr. RUSSELL.—We again object to that as

leading and suggestive.

The COURT.—Overruled.
Mr. RUSSELL.—Note an exception. [20]

TESTIMONY OF C. BEAM, FOR THE GOV-
ERNMENT.

C. BEAM was called and sworn as a witness on

behalf of the Government, and testified as follows:

Direct Examination.

(By Mr. SHEETS.)
I am a Federal Prohibition Officer. On the 26th

day of June, 1930, in company with Prohibition

Officer Osborne and two unknown men, I visited

premises No. 301 Second Street in the City of

Eureka. The premises looked to be a cigar-store

in front with some fishing-tackle in the south win-

dow. Immediately behind there is a room with

pool-tables and a bar. There is a partition divid-
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ing the two rooms probably twelve feet from the

sidewalk. When we walked in one of the pick-

ups said, ''Hello, Jim," and we immediately walked

up to the bar, ordered four drinks, for which Agent

Osborne paid defendant twenty-five cents a drink.

I purchased two drinks of whiskey about five min-

utes after Agent Osborne bought his drinks for

which I paid twenty-five cents a drink. I did not

observe the defendant serve any other drinks to

anyone. I did not notice what he did with the

money as we immediately left the building.

Q. What did he serve the drinks in?

A. He served them in one ounce whiskey glasses.

Q. What did he serve them out of?

A. I could not tell; he got them underneath the

bar some place.

Q. Was it amber colored liquor or white?

A. Amber colored.

Q. Was it jackass or bourbon?

A. Rotten jackass.

Q. You say rotten jackass?

A. Botten is right.

Q. You then went away?

A. I never came back.

Q. I say you went away from there? A. Yes.

Q. You never went back?

A. I never went back. [21]

Cross-examination.

(By Mr. RUSSELL.)
Mr. RUSSELL.—Q. How many drinks did you

have on that evening?
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A. I had eight drinks.

Q. Did you have the same as Mr. Osborne, four

drinks of jackass brandy, two of rum and two of

wine? A. That is right.

Q. Before you went in the place?

A. That is right.

Q. That did not affect you in any way?

A. Well, I was not sober in a way.

Q. Now, when Mr. Dunn as you say took the

money for the first drink from Mr. Osborne, where

did he put it ?

A. He rang it up on the cash register.

Q. What sort of a cash register?

A. I never paid any attention to what kind it

was.

Q. Where was it located?

A. About the middle of the back of the bar.

Q. You said in answer to a question of Mr.

Sheets' that you did not see Mr. Dunn serve any

more drinks after the first drink that was brought

by Mr. Osborne, and then later on you said he

served two drinks to you. When you say you did

not see him serve any more drinks, what did you

mean? A. To anybody else.

Q. Excluding those that were served to you, is

that it? A. Yes.

In my notes which I made shortly after I left

the place I made the following description of the

man who sold us the drinks, viz. : He was 50 years

of age, white race, five feet nine inches in height,

weighed about 185 pounds, dark hair and eyes,
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medium ])iiil(l, upper tooth missing on the right

side. I observed to-day that the defendant has no

missing tooth. He has an open space between two

of his teeth. [22]

Mr. RUSSELL.—Q. Although you observed him

closely that evening?

A. Just only a glance.

Q. How long were you in there ?

A. Five or ten minutes.

Q. During the entire five or ten minutes you just

took one glance at him? A. One glance.

STIPULATION AS TO OWNERSHIP OF
PREMISES.

It was stipulated by counsel for the respective

parties that James Dunn is and on June 26th, 1930,

was the owner of the premises designated as No. 301

Second Street in the city of Eureka, County of

Humboldt, State of California.

The Government thereupon rested its case.

EXCEPTION No. 1.

Thereupon counsel for defendant moved for an

instructed verdict on the ground that the evidence

was insufficient to show that defendant on the 4th

day of July, 1930, maintained a or any common
nuisance as presented in the First Count of said

Indictment. This motion w^as made on the further

gTound there was no evidence whatsoever that any

liquor was kept for sale on said premises on the 4th

day of July, 1930, as alleged in the Indictment.
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The only evidence being that on the 26th day of

June, 1930, a different date than set forth in the

Indictment, the two agents purchased six drinks of

liquor from the defendant.

The Court first denied the motion for the in-

structed verdict, and then advised that counsel may

later renew the motion.

To which ruling of the Court the defendant then

and there duly and regularly excepted, and still

excepts and here designates as "Exception No. 1."

[23]

DEFENDANT'S CASE.

TESTIMONY OF JAMES DUNN, FOR DE-
FENDANT.

Thereupon JAHES DUNN was called and sworn

as a witness on his own behalf, and testified as fol-

lows:

Direct Examination.

(By Mr. RUSSELL.)
I am the defendant in this case. I own the prem-

ises known as 301 Second Street in the City of

Eureka, California. On the 26th day of June, 1930,

I was not in these premises until some time between

8 and 8 :30 in the evening. During the day I was at

my ranch at Blocksburg, Humboldt County, Cali-

fornia. I was not in these premises at 7:30 o'clock

on that evening and did not see either Mr. Osborne

or Mr. Beam on that night or at any other time, so

far as I know, until July 4th, 1930, at which time I

saw Mr. Osborne. I did not sell Mr. Osborne, Mr.
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Beam or the two men they mentioned the six diinks

of liquor or any drinks of liquor whatsoever.

Cross-examination.

(By Mr. SHEETS.)
Q. Did you see Mr. Osborne before you were in

your place of business ?

A. Yes, I met him up the street.

Q. With whom was he? A. Marshal Burke.

Q. When you went to your place of business was

Mr. Osborne in there?' A. No.

Q. Did he come in there and find you in there?

A. Yes.

Mr. Osborne on July 4, 1930, at the time of my
arrest looked in my mouth to see if I had a missing

tooth.

On June 26th, 1930, I had been out to my place

in the hills which is situated about seventy-six miles

from Eureka and I did not return mitil about 8

o'clock in the evening. At that time I went to my
place of business and shortly thereafter changed

my clothes. [24] I saw my brother and the man
who works in the place when I went in there. Mrs.

Qlassen and her baby child were with me on the

trip.

M-T. SHEETS.—Let me see if I understand you:

Promptly on returning from your place in the hills

you went to 301-2nd Street?

A. Yes.

Q. You did not go first and change your clothes?

A. No.
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Q. Did anybody see you besides your brother at

that time and Mrs. Classen?

A. I am quite sure they did.

Q. Do you recall anybody who did ?

A. Yes, I do.

Q. Will you tell me the names now?

A. Yes, a man named R. T. Herron, I believe his

name is ; I can 't recall any others : there were quite

a few people in my place.

Q. Just prior to 8 o'clock were you in the pres-

ence of anyone except Mrs. Classen ?

A. I cannot say that I was.

Q. You don't know the name of any other per-

son who saw you preceding 8 o'clock, for how long?

A. I do not.

Q. For how long, or how many hours?

A. I was all day on this trip.

Q. You were all day in the presence of Mrs.

Classen, and did any other person see you during

that time ? A. Yes, four people at my ranch.

Q. Who saw you?

A. Parker for one and Johnson another.

Q. When was the last hour before 8 o'clock he

saw you?

A. It takes me four hours to drive in from there.

Q. Will you listen to the question: What was

the last hour before 8 o'clock that Johnson saw you

out on your ranch?

A. Four o'clock in the afternoon.

Q. And that was out at your ranch 76 miles away ?

A. Yes, sir.
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Q. Is that when you left your ranch? A. Yes.

Q. Johnson saw you then and who else saw you?

A. Parker [25]

Q. Who else? A. My boy.

Q. How old is he? A. He is 17 years of age.

Q. Anyone else? A. Another boy there.

Q. Who? A. His name is Nevers.

Q. How old is he ?

A. He is about between 15 and 17.

Q. Is he living on your place?

A. He is on a vacation out there with my boy.

Q;. Did Johnson work for you ?

A. He is staying on the place out there doing odd

chores.

Q. How long has he been there?

A. Since about last February.

Q. Who is the other man you named?

A. Parker.

Q. Does he work for you ? A. Yes.

Q|. How long has he worked for you?

A. Four years.

Q. Your boy and this other boy whose name is

what— A. Fred Nevers.

Q. Does he live at your place ? A. No.

Q. What was he doing out there?

A. He was on his vacation with my boy, a school-

boy ; they were out there in the hiUs.

Qi. Was there anybod}^ else saw you?

A. Yes, I was over to the neighbors.

Q. At that same time ? A. Yes.

Q. What neighbors?
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A. His name, I believe, is Al Dane.

Q. You saw bim about 3 or 3 :30 ?

A. Some time during the day, I don't remember

the time.

Q. Did you see him in the morning or afternoon ?

A. I saw him in the afternoon.

Q. Shortly before you left or quite a while before

3^ou left ? A. Shortly before I left.

Q. Who else of your neighbors? A. His wife.

Q. Who else? A. That is about all, I guess.

[26]

Q. You have named now all the persons that you

saw or who saw you before you left the ranch, is

that right? A. Yes.

From the time I left the ranch until I reached

Eureka at about 8 o'clock in the evening I was in

the company of Mrs. Classen and her infant child.

Q. How old is the child?

A. Between 3 and 4 years old.

Q. Do you see Mr. Osborne standing over there

by the door ? A. Yes.

Q. That is the man w^ho on July 4th came in your

place after you had been placed under arrest and
examined your mouth? A. Yes.

Q. You are positive of that ? A. Yes.

Q. Do you see this gentleman standing here whose

name is Harkins? A. Yes.

Q. As a matter of fact do you not know that Mr.
Harkins was the man who on the night of July 4th

examined your mouth?

A. He did when I first came in there. He did
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when I first came in there, when I first gave myself

up.

Q. Do you not know that as a matter of fact he

is the man that examined your mouth ?

A. No, I do not.

Q. Who was present at that time?

A. There was a man named Clarence Cralle, a

man named Arthur Ferrera, my brother and this

gentleman here and the other prohibition agents

with him.

Q. This other prohibition agent?

A. No, Osborne was not there when I first went

in my place.

Q. Who was present when Osborne was there?

A. This agent here and the man that was with

him, and Mr. Burke and Mr. Osborne and the people

in the house ; they would not let anyone out.

Q. There were four Government officers there at

the time Osborne examined your mouth f A. Yes.

Q. They were Mr. Burke and this gentleman, Mr.

Harkins? A. Yes. [27]

Q. And Mr. Osborne and still another one whose

name you don't know? A. Yes.

Q. You are positive that Mr. Osborne at that

time was present and examined your mouth ?

A. Yes.

Q. How long have you run that place?

Mr. RUSSELL.—That is objected to as imma-

terial and not proper cross-examination.

The COURT.—Overruled.
Mr. RUSSELL.—Note an exception.
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A. It must be at least 10 years.

Mr. SHEETS.—Q. Do you have a cigar-store in

the back? A. No.

Q. Do you have one in front? A. Yes.

Q. What do you have in back there?

A. Where do you mean, in back ?

Q. In back of where this bar is.

A. In back of my cigar-store?

Q. Where the bar is?

A, I have two pool-tables there with four card-

tables and soft drinks of all kinds.

Q. Do you sell ice-cream. A. No.

Q. Do you sell sandwiches? A. No.

Q, It is not possible to get lunch of any kind?

A. No.

Q. Do you have whiskey glasses in there?

A. Yes.

Q. What for? A. To serve bitters.

Q. You serve bitters ? A. Yes.

Q. Is that all you serve in these whiskey glasses ?

A. Yes.

Q. Who works for you at the bar?

Mr. RUSSELL.—Object to that as not proper

cross-examination.

The COURT.—Overruled.
Mr. RUSSELL.—Note an exception.

A. My brother.

Mr. SHEETS.—Q. Is he the only man works

behind your bar ?

A. Yes. There is a man in the front, there are

two men that I have there. [28]
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Q. Is that a bar?

A. It is a counter, I guess. I don't know whether

you call it counter or bar.

Q. Are drinks sold there? A. Yes.

Q. Drinks are also sold in front? A. Yes.

Q. Who serves drinks there?

A. Well, I have two different men there, one in

the morning and one in the evening.

Q. What kind of drinks are sold out in the front ?

A. I have milk-shakes, soda of all kinds, root

beer, near-beer.

iQ|. But you keep this other bar for bitters and

for other kinds of soft drinks and ice-cream?

A. To wait on my customers in back.

In the back room I have a counter or bar, two

pool-tables, four card-tables and soft drinks of all

kinds. I sell milk-shakes, soda and near-beer.

The comiter or bar in the back is used to wait

on my customers in the back.

Joe Dunn, my brother, works in the place. I also

have two other men working there.

The Court then adjourned until Thursday, July

24, 1930, at 10 o'clock A. M.

On Thursday, July 24, 1930, at 10 o'clock, Mrs.

FLORENCE CLASSEN was called as a witness

on behalf of the defendant and testified as follows

:

TESTIMONY OF MRS. FLORENCE CLASSEN,
FOR DEFENDANT.

Direct Examination.

(By Mr. SELVAGE.)
I reside at 305 Second Street in the city of
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Eureka, California. I know James Diimi and took

a trip with him to his ranch on June 26, 1930. We Ij

started at 8 to 8:30 o'clock in the morning and

traveled in his truck. It took us about four hours

to go to his place. My baby of six years was with

us. No one else. We remained at the [29] ranch

a couple of hours and then returned to Eureka,

arriving around 8 o'clock in the evening. After

our arrival Mr. Dmm put the truck in the garage

back of his place and then went into his premises

and remained a few minutes. He then came out

and we w^ent to eat in the Splendid Cafe, where

we remained until about 9 o'clock. I then returned

to my home and put my child to bed. Mr. Dunn
again went into his place of business and then came

upstairs about a half hour later.

Cross-examination.

(By Mr. SHEETS.)
I am and since the year 1926 have been the house-

keeper for James Dunn.

We left for his ranch between 8 and 8:30 o'clock

in the morning. I know it was about that hour be-

cause Mr. Dunn went to the butcher-shop before

leaving. This shop does not open until 8 o'clock in

the morning. We arrived at the ranch about 12 :30

P. M. We left the ranch to come home about 4

o'clock, arriving in Eureka around 8 o'clock. It

takes about four hours to come in.

Mr. SHEETS.—Q. Now, that is nearly a month
ago?

A. Yes.
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Q. How do you fix the 26tli of June as the day

you went out to the ranch"?

A. The evening of the 4th after Mr. Dunn had

been arrested he came upstairs and he was talking

about being arrested and I said, "That's too bad,"

and he said

—

Q. (Interrupting.) Just a minute; how do you

fix the time, yourself, independently, of the 26th,

by your memory, not by what someone told you

—

how do you fix the time ?

A. That is rather an embarrassing question to

have to answer but if I have to I will.

Q. It is very important for me to know how you

fix the date. Of course I do not wish to embarrass

you but it is very important to know how any wit-

nesses who testily positivel}^ as to a date fix the

time when an alibi is the issue. [30]

A. Well, I will answer then. I was not feeling

well on that date, and I am positive of that date.

Q. Did you see any people out there at the ranch ?

A. I did.

Q. Who did you see?

A. Mr. Parker, Mr. Johnson and a neighbor.

Q. What was the neighbor's name?

A. Mr. Dane.

Q. Did you see Mrs. Dane?

A. No, I did not. Mr. Dane w^as over to the

ranch and Mr. Dunn's son was there and a little

boy by the name of Fred.

Q. Was Mrs. Dane over there?

A. No, she was not.
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Q. Was Mr. Dunn at the ranch all that day?

A. Yes, he was at the ranch.

Q. He did not leave the ranch while you were

there? A. No, he did not.

TESTIMONY OF JOE DUNN, FOR DEFEND-
ANT.

Thereupon JOE DUNN was called and sworn

as a witness on behalf of the defendant and tes-

tified as follows:

Direct Examination.

(By Mr. RUSSELL.)
I am a brother of James Dunn, the defendant.

On the 26th day of June, 1930, I was employed

at No. 301 Second Street, Eureka, California, and

had been there employed for over a year. I gener-

ally worked each day from noon to 3 o'clock in

the afternoon and from 6 in the evening to mid-

night. James Dunn, my brother, also worked from

time to time in the premises. Generally he opened

up about 8 o'clock in the morning and worked

until I came at noon. He would later return and

Avork from 3 to 6, the hours I had off. James

Dunn never worked after 6 o'clock at night. [31]

On the 26th day of June, 1930, James Dmm was

not working in the place. He was there a short

time in the evening. I do not know the exact time

but would judge it was between 7 and 8 o'clock.

He did not work at any time behind the bar that

evening. I was personally there from 6 o'clock
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until midnight on June 26, 1930. I did not see

either Mr. Beam or Mr. Osborne on that night and

did not serve them any drinks whatsoever.

Thereupon a photograph of the front of the cigar

and sporting goods store of James Dunn was iden-

tified by the witness and duly introduced in evidence

as Defendant's Exhibit "A."

I was in the premises on the evening of July

4th at the time my brother was arrested. I saw Mr.

Osborne there at that time. I do not believe Mr.

Beam was there. One of the agents with a straw

hat asked me if I had any tooth missing when he

read the warrant to me. The warrant for John

Doe was read by him to me first and I was first

placed under arrest under this warrant.

Q. Now then, subsequently, did your brother

come in, that is your brother came in?

A. Yes, he came in later.

Q. After he came in later, at any time when he

was there, did any of the agents force him to open

his mouth and show whether or not he had a miss-

ing tooth?

The COURT.—Force?
Mr. RUSSELL.—Compel him—I will put it,

command him to open his mouth?

A. No, nobody commanded him.

The COURT.—Tell just what happened.

A. He came in w^hile the agents were there and

he said, "I guess I am the man you are looking-

for," and the agent said he would have to hold the

both of us until the man came to identify us.
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Mr. RUSSELL.—Q. Now then, did a man later on

come in and identify either one of you ? A. Yes.

Q. Was that Mr. Osborne? A. Yes. [32]

Q. What happened when Mr. Osborne came in?

A. He came in and Jim said, ''I guess this war-

rant is for me, but I have no teeth missing."

Q. What else happened?

A. Then he came over and looked at me and then

went back to Jim and said, "This is the man."

Cross-examination.

(By Mr. SHEETS.)
It was some time between 6 and 7 o'clock on July

4th when these officers made the arrest. It might

have been, however, a little later.

My brother was in the premises on June 26, 1930,

after he came in from the ranch. I would judge

he was there some time between 7 and 8 o'clock.

I was in charge of the place at that time.

When he comes in from the ranch my brother

sometimes brings with him turkeys, chickens and

berries. When he arrives with the truck he gen-

erally blows the horn and I go out and open the

gate for him. When I am out of the place the

man in the front of the cigar-store takes charge.

I remember that he went to the country on June

26th because that is pay-day. When he is here he

generally cashes the checks for the different fellows

who come in from the lumber companies. He
cashes at that time a number of checks.

When we read the warrant of arrest we observed

that it referred to June 26th.
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Q. How does that help you to refresh your mem-

ory, what connection has it, the fact that you cashed

these checks on that night?

A. Otherwise I do not cash them. If he is there

he cashes the checks.

Q. But he was not there during any evening in

June, you said*?

A. He is there every evening, but not working.

Q. If he is in town he is around there every

evening? [33]

A. Yes, he is in and out.

Q. But when he is out during the evening, when

he is in and out, that is part of the time, you ca.sh

the checks. Do you hear what I asked you?

A. Yes.

Q. When he is out during any evening in June

you cash checks, don't you?

A. Well, yes. If he is in town he generally

cashed them, probably 15 or 18 or 20 checks are

cashed on pay-day.

Q. But he was there during part of the evening,

wasn't he?

A. He came in from the ranch, yes, he came in

and looked at the mail.

Q. He was there again, too, wasn't he?

A. Yes.

Q. Later on that evening?

A. After he had had his supper.

Q. Did he cash some checks? A. Xo, sir.

Q. He never cashed any checks that evening?

A. I don't think he did.
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Q. How do you recall that it was that evening

when the checks came in?

A. Well, I remember of cashing checks and it

must have been or he would have done it.

Q. But here you are on the 24th of July and

you are looking back to the 26th of June and you

are testifying about where he was and place him.

How does the fact that you cashed checks help you

to remember, and how would you remember you

cashed checks'?

A. Naturally if you are busy cashing checks and

serving people at the same time you notice that.

Q. On the 4th of July, looking back 10 days

before that, does that help you to remember that?

A. You naturally look back if you are arrested

or something like that.

Q. Wouldn't you be busy most any evening?

[34]

A. Well, not like pay-day; you are not so busy;

more money changes hands on pay-day.

Q. It is pay-day for who?
A. For the men that work at the camps and mills.

The COURT.—How many checks did you cash

on that day?

A. I should say in the neighborhood of 12 or

15 or 18, probably 20 checks.

Mr. SHEETS.—Q. Mr. Dunn, look at Mr. Har-

kins and see if you remember seeing him before?

A. Yes, I saw him on the evening of the 4th of

July.

Q. In 301—2nd Street.



United States of America. 41

(Testimony of Joe Dunn.)

Q. In that place of business? A. Yes.

Q. Did he look at you?

A. No, he stood over by the door keeping people

from going out.

Q. Did he look at your brother when he came in ?

A. Well, he spoke to him, yes.

Q. Did he look at his mouth?

A. No, I don't think he did.

Q. Do you remember seeing him there?

A. Oh, yes.

Q. And you remember distinctly that Mr. Os-

borne, who just went out of the courtroom as you

started to testify, was the man who was in the place

and actually looked at your and your brother's

mouth? A. Yes.

Q. Are you sure of that ? A. Yes.

TESTIMONY OF CLARENCE CRALLE, FOR
DEFENDANT.

Thereupon CLARENCE CRALLE, was called

and sworn as a witness on behalf of the defendant

and testified as follows

:

Direct Examination.

(By Mr. RUSSELL.)
I live in Eureka and am a barber by trade. On

the evening of [35] July 4, 1930, I was in prem-

ises No. 301 Second Street. At that time I ob-

served some prohibition agents came into the

place. James Dunn was not there at that time but

Joe Dunn was. The Goverimient agent served the
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(Testimony of Clarence Cralle.)

warrant on Joe Dunn the first thing and then read

it to him. Later the agents asked me to open my
mouth.

Cross-examination.

(By Mr. SHEETS.)
I have not seen the man around here that served

the warrant; he had a white hat on, a panama hat,

and this gentleman, referring to Mr. Harkins, was

with him. One of the men asked me if I was a

brother of James Dunn and he said, "Let me see

your teeth," as I was going out, and James Dunn

said, "No, he is not a brother of mine."

TESTIMONY OF ROBERT L. SHIELDS, FOR
DEFENDANT.

Thereupon ROBERT L. SHIELDS was called

and sworn as a witness on behalf of defendant and

testified as follows

:

Direct Examination.

(By Mr. RUSSELL.)
I am a contractor by occupation. I know James

Dunn and his brother Joe Dunn. I was in James
Dunn's place of business on the evening of July 4,

1930. I saw Mr. Osborne in that place of business

on that evening. When he came in Mr. James Dunn
was sitting on the corner of a pool-table. Joe Dunn
was standing by the side of this pool-table. Mr.

Osborne came in and passed in front of James Dumi
and looked at Joe Dunn and then turned around
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and said, ''We will take him," referring to James

Dnnn.

Cross-examination.

(By Mr. SHEETS.)
I have never been in a place that was raided prior

to that occasion. I walked in just after the excite-

ment was over. At the door there was a heavy-set

fellow who is the marshal and there was [36]

another fellow talking to Mr. Dunn when I walked

in. Mr. Osborne was the man that walked over

and said, "We will take Jim Dunn." The man on

the other side, who was talking to Mr. Dunn and

the marshal when I went in, he was the fellow that

told me the short fellow was the marshal.

Mr. RUSSELL.—This little short fellow, Mr.

Burke, is the one that you refer to as the marshal?

A. No, that does not look like the man that was

with him when I went in. There was a fellow \vith

him, a smaller fellow than this fellow here.

Mr. RUSSELL.—That is all.

Thereupon defendant rested.

REBUTTAL BY THE GOVERNMENT.

TESTIMONY OF EDWARD C. HARKINS, FOR
THE GOVERNMENT (IN REBUTTAL).

Thereupon EDWARD C. HARKINS was called

and sworn as a mtness on behalf of the Govern-

ment, and testified in rebuttal as follows:

(By Mr. SHEETS.)
I am a federal officer. I visited No. 301 Second
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Street on July 4, 1930. I went there with Agent

Magiiier. We entered the premises about 6:15

o'clock P. M. on that day. Mr. Osborne came in

before we left. He did not at that time in my pres-

ence examine the mouth of James Dunn or his

brother.

Q. You saw what took place?

A. Agent Maguier and I went to the premises.

Agent Maguier questioned the man behind the bar

who was the brother of Mr. Jim Dunn. This man
said that his name w^as Dunn but he was not Jim

Dunn. Jim Dunn was mentioned on the warrant

and Agent Maguier at that time asked him to show

his teeth, which he did, and I had taken his place

by the door to keep the people in the place on ac-

count of other raids in town and he came back to

me and he said, ''That is the brother of the man
we want, he has no teeth missing." A short time

after that, probably 10 or 15 minutes later, Mr.

Jim Dunn came in and said, "I guess I am [37]

the man you want." So Agent Maguier asked him
to show his teeth; he and I were present, and he

had a place between his teeth on one side that ap-

peared as if a tooth were missing, and I said,
'

' Well,

I guess you are the man we want. '

' A few minutes

later Mr. Burke and Mr. Osborne came in and Mr.

Osborne identified Mr. Dunn as the man we wanted,

Mr. Jim Dunn.

Cross-examination.

(By Mr. RUSSELL.)
Before Mr. Osborne identified James Dunn he

looked at both Joe Dunn and James Dunn.
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Mr. RUSSELL.—Q. When you say that Mr.

Dunn had a hole in his teeth, how did you observe

that"? Did you force him to open his mouth 1

A. I requested him to open his mouth.

Q. You eould not see it without him raising his

lips, could you? A. No.

Redirect Examination.

(By Mr. SHEETS.)
When James Dunn opened his mouth and showed

his teeth I saw a space between his teeth from which

it appeared the tooth was missing. He did not

have to lift his lips; he just showed his teeth.

Recross-examination

.

(By Mr. RUSSELL.)
I could not say whether there was a missing tooth

in Jim Dunn's mouth. There was a space between

the teeth. I don't know that there is any missing

tooth. I woidd not say that there is a missing

tooth. There is a space between the teeth that

might be a missing tooth. Jim Dunn fitted the de-

scription on the warrant that was given me. On the

night of July 4th I would estimate that the weight

of Jim Dunn to be in the neighborhood of 200

pounds. The warrant called for a man weighing

185 pounds. I do not recall now [38] what his

height was, but if I could stand alongside of him

I could estimate it. I would say his height was

about 5 feet 10. I do not recall that the warrant

called for a man 5 feet 9. I would say that his hair

was dark with gray on the temples. I would say
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his eyes are bro"\vn ; they could easily be called black

eyes or dark eyes. I don't recall that the warrant

called for a man with dark eyes. I don't recall

that the warrant called for a man with black hair.

Q. But you say in your opinion that Mr. Jim

Dunn fits the description?

A. At the time I read the description.

Q. Why was it that you and Mr. Maguier w^aited

for Mr. Osborne to come in before you were satisfied

to take Dunn? A. Because it w^as our orders to.

Q. Your orders? A. Yes.

Q. In other words, didn't you say we will wait

until the undercover man comes in to make sure?

A. I don't recall those words.

Q. But you did wait until Osborne came in be-

fore you took Dunn?
A. Yes, certainly, we were instructed so to do.

Q. Didn 't you ask Mr. Cralle to open him mouth ?

A. Mr. Cralle?

Q. Yes, the little fellow^ that came in here.

A. I did not get a very good look at him.

Q. A little short man. A. I don't think so.

Q. This gentleman, Mr. Cralle, didn't you ask

him to open his mouth ? A. No, I did not.

Q. Did Mr. Maguier ask him in your presence?

A. Not to my knowledge.

Mr. RUSSELL.—That is all. [39]
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TESTIMONY OF R. C. OSBORNE, FOR THE
GOVERNMENT (IN REBUTTAL).

Thereupon R. C. OSBORNE was called and

sworn as a witness on behalf of the Government and

testified in rebuttal as follows:

Direct Examination.

(By Mr. SHEETS.)
I went to the premises, 301 Second Street, on

July 4, 1930, with Deputy Marshal Burke. At that

time I pointed out the defendant as the man who

sold me the liquor. Agent Beam was not there at

that time.

Cross-examination.

(By Mr. RUSSELL.)
When I went in there I did not look at Joe Dunn

first and then at James Dunn.

Thereupon both sides rested.

EXCEPTION No. 2.

Thereupon Mr. RUSSELL.—We have no surre-

buttal but we again desire to move the Court for

an instructed verdict, and if I may call your

Honor's attention to the Indictment to Count 1, the

nuisance, and to Count 2, the possession count.

Those are directed, your Honor, to the night of the

4th of July. The charge is maintaining a nuisance

and possession of liquor. W^e submit that there is

no evidence of any sort to show that on the 4th of

July there was any violation of the law; the viola-



48 James Dunn vs.

tion if any, occurred on the 26tli of June; and the

result would be that the nuisance ceased at that

time. There is no presumption that could arise

against the defendant.

The COURT.—Is there evidence that liquor was

bought there on the 4th of July?

Mr. SHEETS.—On the 26th of June, and the 4th

of July being a [40] date, the Government would

not be concluded in its proof to any date within

one year preceding the date in the first count and

three years preceding the date in the third count.

Mr. RUSSELL.—I do not think that would ap-

ply where it is a nuisance occurring on the 4th of

July.

The COURT.—The motion is denied.

Mr. RUSSELL.—Note an exception.

Thereupon ALBERT E. SHEETS, Esq., counsel

for the Government made his argument to the jury

with replies made by Clifford A. Russell, Esq., and

Eugene S. Selvage, Esq., as attomej^s for the de-

fendant, with closing argument being made by Mr.

Sheets.

EXCEPTION No. 3.

During the course of the closing argument Mr.

Sheets made the following statement to the jury:

"Now, the alibi is proved by one of the most con-

temptible methods that I have ever observed in a

court. The defendant himself says 'I went to the

ranch that day; I arrived there somewhere around

noon. I left there some time between 3 and 4, and

I arrived home somewhere between 7:30 and 8.'
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He is not definite as to any of these times. He said

he was seen by his own boy, his boy's friend, his

two ranch-hands, two neighbors. Any one of those

would have established the fact that he was out

there.
'

'

To which statement counsel for the defendant

duly and regularly excepted and assigned the same

as misconduct on the part of the United States At-

torney on the ground that it is not incumbent on

the defendant to produce any witness, that the wit-

nesses were available to the United States Attor-

ney's office if they desired to call them.

The Court was thereupon requested by defend-

ant to instruct the jury to disregard the statement

and the Court thereupon requested the jurors to

"eliminate those remarks." That defendant here

designates this exception as his "Exception No. 3."

[41]

Thereupon counsel for the Government proceeded

with his argument.

EXCEPTION No. 4.

Upon the conclusion of the argument of Mr.

Sheets and on behalf of the defendant, Mr. Russell

stated to the Court

:

"I did not desire to interrupt Mr. Sheets but in

line with his previous argument he said that the

defendant or they have not produced a man with

a missing tooth; we assign that as misconduct and

ask your Honor to instruct the jury that we do not

have to bring in anybody."

Thereupon the Court stated:
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"The statement of Mr. Russell is correct. It is

not incumbent upon the defendant to prove liis in-

nocence. It is incumbent upon the Government to

prove the defendant h\\\\iy beyond and to the ex-

clusion of all reasonable doubt; so you will disre-

gard the remarks that were made by the District

Attorney with reference to the inability or failure

of the defendant to produce a witness here with a

missing tooth or to produce any other witness here.

The defendant at the time duly and regularly

excepted and still excepts to said statements so

made by the United States Attorney and assigned

and still assigns the same as misconduct and which

defendant here designates as his '^ Exception No.

4."

Thereupon the Court gave the jury the following

instructions

:

CHARGE TO THE JURY.

The COURT.— (Orally.) Gentlemen of the

Jury, the grand jury of this District has presented

an indictment against James Dunn charging him

with violating certain provisions of the Prohibition

Law of the Government. The indictment charges,

among other things, that on the 4th day of July,

1930, at a place known as No. 301-2d Street in the

city of Eureka, said defendant did then and there

knowingly and wilfully maintain a common nui-

sance in then and there knowingly and wilfully

[42] committing a prohibited and unlawful act

of keeping for sale at said place cei'tain intoxicat-

ing liquor fit for use for beverage purposes, to wit

:
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five drinks of whisky and one drink of beer con-

taining more than one-half of one per cent of alco-

hol by volume; the second count of the indictment

charges the defendant with having unlawfully pos-

sessed the liquor I have mentioned; the third count

charges the defendant with having on the 26th day

of June, 1930, at the place I have mentioned. No.

301-2d Street, Eureka, then and there, knowingly

and wilfully committed a prohibitted and unlaw^ful

act of sale of certain intoxicating liquor fit for bev-

erage purposes, to wit: five drinks of whisky and

one drink of beer.

The element of nuisance is the keeping of intoxi-

cating liquor for sale. If you find from the evi-

dence that the defendant had in his possession any

liquor containing more than one-half of one per

cent of alcohol by volume for the purpose of such

sale, then you must find the defendant guilty. If

you find that the defendant was illegally in posses-

sion of liquor then such illegal possession consti-

tutes prima facie evidence that it w^as so kept for

sale, and as to such defendant so possessing such

liquor the burden of proof is upon him to establish

that such liquor was legally acquired, possessed and

used, and such possession unexplained by the de-

fendant plus the statutory presumption is sufficient

to establish the maintenance of a common nuisance.

The charge as to possession needs no explanation.

If you find from the evidence that the defendant

unlaw^fully possessed intoxicating liquor, of course

it will be your duty to find him guilty of that
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charge ; and the same with the charge as to sale, the

charge as to sale being as I have heretofore stated

that on or about the 26th day of June, 1930, at the

place of business of this defendant he did then and

there unlawfully sell such intoxicating liquor. [43]

Of course, if after a consideration of all of the

evidence in the case you believe that he is guilty

beyond and to the exclusion of all reasonable doubt

of having sold liquor at his said place of business,

it will be your duty to find him guilty of that charge.

Gentlemen, you are to understand at the very

outset that the indictment against the defendant is

a mere charge or accusation against him. It is no

evidence whatsoever of his guilt nor are you per-

mitted to indulge in any presumption of any kind

against him because this charge has been placed

against him by the Government.

The defendant enters upon the trial of this case

with the presumption of innocence, and that pre-

sumption remains with him throughout the trial and

until it is overcome by evidence. The defendant is

not required to prove his innocence, but the Gov-

ernment is required by law to prove that he is guilty

beyond and to the exclusion of all reasonable doubt.

Upon the Government rests the burden of proving

every material allegation in the indictment. You are

the exclusive judges of the credibility of the witnesses

and the weight of the evidence. You may judge

of the credibility of a witness by his appearance

upon the stand, by his manner of testifying, whether

he has contradicted himself or whether he has been

contradicted by other witnesses, whether he has
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shown any bias, whether he has an interest in the

outcome of the ease, and by all those things you may

judge his credibility.

The defendant here has seen fit to take the stand

and testify in his own behalf. That was his right,

and you are to weigh his testimony in the same

scales that you weigh the testimony of other wit-

nesses. You are to apply to his testimony the same

test that you apply to the testimony of other wit-

nesses, save and except in his case you may take

into account the fact that he is the defendant [44]

in the case and as such has a personal interest in the

outcome of the case.

Where the evidence is susceptible of two inter-

pretations, one of guilt and one of innocence, it will

be your duty to favor the interpretation of inno-

cence.

If you find from the evidence that the defendant

was in possession of the liquor mentioned in the

indictment, then as to such defendant this consti-

tutes a prima facie showing that it was possessed

illegally and the burden is then upon him to show

that it was legally possessed.

The Government has introduced in this case the

evidence of prohibition agents who have testified

that on the 26th day of June they pui'chased liquor

at the defendant's place in this city, but the Gov-

ernment has not introduced any actual intoxicat-

ing liquor which it claims to have been sold by the

defendant. It has introduced proof that this de-

fendant took part in and actuall}" sold the prohibi-

tion officers intoxicating liquor which they con-
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sumed in this place. This evidence, if believed by

you, is sufficient to establish that fact.

EXCEPTION No. 5.

Thereupon the Court gave the jury the following

instiTiction

:

"It is difficult and frequently impossible for those

whose business it is to enforce the prohibition law^

to secure by purchase and take away with them a

bottle containing the actual liquor involved in the

transaction, and the presence in court of the actual

intoxicating liquor which may have been purchased

is not required. This evidence may be supplied by

testimony of witnesses that they purchase intoxi-

cating liquor and that from their knowledge and

experience such liquor was in fact intoxicating."

EXCEPTION No. 6.

Thereupon the Court gave the jury the following

instruction : [45]

"The familiar rule of the civil law that a person

is held to be responsible for the act of an agent

employed by him w^hen the act is done in the course

of the agency and in furtherance of it is equally

applicable in the criminal law. When an indict-

ment charges a defendant with crime it is not neces-

sary for the Government to prove that the act was

committed by the defendant personally, but it is

sufficient for the Oovernment to prove that the act

was committed by an agent of the defendant and

committed in the course of the agency and in fur-

therance of it. It matters not whether his agent

was an innocent agent or a guilty agent, a conscious
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or an unconscious instrumentality of the crime; the

agent's principal would be criminally liable in either

case.

I insti-uct you, Gentlemen, that it is the law that

'Whoever directly commits any a(3t constituting an

offense defined in any law of the United States or

aids or abets or procures its commission is a princi-

pal.' Aid means to help, support, assist, one who

helps or promotes in doing something. Abet means

to instigate or encourage by aid or countenance;

to contribute as an assistant or instigator in ho

commission of an otfense. The owner of an estab-

lishment or business who has knowledge that an

employee is maintaining a liquor nuisance therein

is an aider and abetor and may be convicted as a

principal.

The defendant has introduced evidence tending

to show that he was not present at the time and place

of the commission of the crime charged in this in-

dictment. It is your duty in considering this evi-

dence to take into consideration all of the facts in

this case and to scrutinize carefully the evidence

In reference to the alibi. If the evidence of an

alibi in connection with all the other evidence raises

a reasonable doubt of the presence of the defend-

ant at the time and place of the crime he should be

acquitted. [46]

I have said to you. Gentlemen, at the very outset

of my instructions that you cannot convict this

defendant unless you believe that he is guilty be-

yond and to the exclusion of all reasonable doubt.

Now reasonable doubt means exactly what the words
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"reasonable doubt" import. It means a doubt

based upon reason. It does not mean a doubt based

upon suspicion or whim or fancy that may be in

the juror's mind, but it is a doubt that must he

based upon reason. A reasonable doubt has been

defined to be that state of the case when after a

consideration and comparison of all of the evidence

in the case a juror finds his state of mind to be that

he cannot say that he feels an abiding conviction

to a moral certainty of the truth of the charge.

Your verdict must be unanimous.

Any exceptions?

Mr. RUSSELL.—If your Honor please, the de-

fendant desires to except to that portion of the

instructions—I think they were w^ritten and sub-

mitted to your Honor—your Honor may help me
with the exact wording—that it is difficult for those

charged with the enforcement of prohibition laws

to take away a bottle of evidence, of liquor; we feel

that that is not a proper instruction and except to

that.

We also feel that the instructions given by your

Honor with reference to agency is not proper in

this case because it would tend to convince the minds

of the jury, and for that reason we note an excep-

tion to that. The evidence as we understand it is

a direct statement that Mr. Dunn himself sold the

liquor. There is no evidence in the case of any

agent selling it.

The COURT.—As to whether or not the defend-

ant here was maintaining a nuisance, I take it that

it is the law that if he owns these premises and he
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knows someone was selling liquor there he would be

responsibhi for the act of that agent, whoever that

would be. [47]

Mr. RUSSELL.—We would concede that, but

the evidence, and the only evidence is that the sale,

if any, was made by Mr. Dunn. There is not any

question of agency.

The COURT.—I understand your contention.

The jury may now retire.

Thereupon the jury retired to consider their ver-

dict, and thereafter returned to the court with a

verdict of guilty on Count One charging nuisance

and a verdict of not guilty on Count Two charging

possession and a verdict of not guilty on Count

Three charging sale.

EXCEPTION No. 7.

Thereupon the Court arraigned the defendant for

judgment and the pronouncement of sentence. The

defendant was asked to show cause, if any he had,

why sentence should not be pronounced upon him,

according to law. Upon motion of counsel for de-

fendant the time for pronouncement of sentence

was continued to July 25, 1930, at 10 o'clock A. M.

At that time and within the time prescribed by law,

and before the judgment of the Court was entered

upon the verdict, the defendant duly and regularly

made his motion for a new trial in said cause, which

was by the Court denied.

To which ruling of the Court, denying said motion

for a new trial, the defendant then and there duly

and regularly excepted, and still excepts, here des-

ignates as his "Exception No. 7."
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EXCEPTION No. 8.

Thereupon, and within the time prescribed by

law, and before the judgment of the Court was

entered upon the verdict, the defendant made a

motion in arrest of judgment, which motion was

ordered by the Court denied.

To which ruling of the Court, denying said motion

in arrest of judgment, the defendant then and there

duly and regularly excepted, and still excepts and

here designates as his "Exception No. 8." [48]

Whereupon the Court rendered its judgment di-

recting that James Dunn, said defendant, be im-

prisoned for the period of one year and pay a fine

in the sum of Five Hundred Dollars ($500.00.)

That defendant's proposed bill of exceptions was

lodged on the 4th day of August, 1930.

That said defendant hereby presents the foregoing

as his bill of exceptions herein and asks that the

same be allowed, signed and sealed and made a part

of the record in this case.

Dated, September 23, 1930.

EUGENE S. SELVAGE,
CLIFFORD A. RUSSELL,
Attorneys for Defendant. [49]

[Title of Court and Cause.]

STIPULATION RE BILL OF EXCEPTIONS.

IT IS HEREBY STIPULATED AND
AGREED that the foregoing bill of exceptions is
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coiTcct and that the same may be signed, settled,

allowed and sealed by the Court.

Dated, September 23d, 1930.

GEO. J. HATFIELD,
A. E. L.,

United States Attorney.

EUGENE S. SELVAGE,
CLIFFORD A. RUSSELL,
Attorneys for Defendant. [50]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

This bill of exceptions having been duly pre-

sented to the court within the time allowed by law

and the rules of the court, is now signed, sealed and

made a part of the records in this case, and is al-

lowed as correct.

Dated, September 23, 1930.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed Sep. 25, 1930. [51]

[Title of Court and Cause.]

PETITION FOR APPEAL AND SUPERSE-
DEAS.

To the Honorable A. F. ST. SURE, District Judge:

The above-named defendant feeling himself ag-

grieved by the verdict of the jury rendered on the
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24th day of July, 1930, and the judgment and sen-

tence entered thereon in this cause on the 25th day

of July, 1930, does hereby appeal from said judg-

ment and sentence to the Circuit Court of Appeals

for the Ninth Circuit for the reason specified in

the assignment of errors which is filed herewith,

and he prays that his appeal be allowed and that cita-

tion issue as provided by law, and that a transcript

of the record, proceedings and papers upon which

said judgment and sentence were based, duly authen-

ticated, may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit sitting at

San Francisco, California.

And your petitioner further prays that the proper

order touching the security to be required of him

to perfect his appeal be made, and that this defend-

ant be awarded a supersedeas upon said judgment

and all necessary and proper process including bail

pending his appeal.

Dated : Eureka, California, this 30th day of July,

1930.

JAMES DUNN,
Defendant.

EUGENE S. SELVAGE,
CLIFFORD RUSSELL,

Attorneys for Defendant. [52]

Service of the within petition is hereby admitted

this 4th day of August, 1930.

GEO. J. HATFIELD,
United States Attornev.
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Service of the within petition for appeal, etc., by

copy admitted this 4th day of Aug., 1930.

GEO. J. HATFIELD,
Attorney for Pltf.

[Endorsed] : Filed Aug. 4, 1930. [53]

[Title of Court and Cause.]

ORDER ALLOWING PETITION FOR AP-
PEAL AND SUPERSEDEAS.

The petition for appeal and supersedeas herein

prayed for by James Dunn, defendant and appel-

lant, pending the decision upon said petition for ap-

peal, is hereby allowed and the defendant is ad-

mitted to bail upon the petition for appeal in the

sum of Five Thousand Dollars.

The bond for costs on the petition for appeal is

hereby fixed at Two Hundred Fifty Dollars.

Dated: Eureka, California, this 4th day of Au-

gust, 1930.

A. F. ST. SURE,
United States District Judge.

Service of the above order allo-^dng appeal and

supersedeas is hereby admitted this 4th day of

August, 1930.

GEO. J. HATFIELD,
United States Attorney.

[Endorsed] : Filed Aug. 5, 1930. [54]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

James Dunn, defendant in the above-entitled

cause and plaintiff in error herein, having petitioned

for a writ of error in this cause directed to this

Court from the United States Circuit Court of Ap-

peals for the Ninth Circuit, now makes and files

with his petition the following assignment of errors,

upon which he will apply for a reversal of the judg-

ment and sentence of the Court, as entered herein;

which said errors and each of them are to the great

detriment, injury and prejudice of the said defend-

ant, and are in violation of the rights conferred

upon him by law ; to wit

:

I.

The Court erred in denying defendant's motion

for a directed verdict in his favor which was made

at the close of the Government's case on the ground

that the evidence was insufficient to show that de-

fendant on the fourth day of July, 1930, maintained

a or any common nuisance as presented in the first

comit of said Indictment, and on the further ground

that there was no evidence whatsoever that any li-

quor was kept for sale on said premises on the

fourth day of July, 1930, as alleged in the Indict-

ment. The only evidence being that on the 26th

day of June, 1930, a different date than set forth

in the Indictment, the two Government [55]

agents purchased six diinks of liquor from the de-

fendant, all as set out in Defendant's Exception No.
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1, appearing on pages 6 and 7 of the bill of ex-

ceptions.

Which said ruling lias been heretofore designated

as Defendant's Exception No. 1.

II.

The Court erred in denying defendant's motion

for a directed verdict in his favor, which was made
at the close of the case on the ground that the evi-

dence was insufficient to show that defendant on the

fourth day of July, 1930, maintained a or any com-

mon nuisance as presented in the tirst count of said

Indictment, and on the further ground that there

was no evidence that any liquor was kept for sale

or possessed on said premises on the fourth day of

July, 1930, as alleged in the Indictment, the only

evidence being that on the 26th day of June, 1930,

a different date than set forth in the Indictment, the

two agents purchased six drinks of liquor from the

defendant, and upon the further groimd that no

presumption could arise against the defendant for

maintaining a nuisance on Jnly 4th, 1930, when the

only testimony related to a sale purported to have

taken place on June 26th, 1930, all as set out in De-

fendant's Exception No. 2, appearing on page 18 of

the bill of exceptions.

Which said ruling has been heretofore designated

as Defendant's Exception No. 2.

III.

The Assistant United States Attorney erred dui--

ing the course of his closing argument to the jury

when he made the following statement, to wit

:
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"Now, the alibi is proved by one of the most

contemiDtible methods that I have ever ob-

served in a court. The defendant himself says,

'I went to the ranch that day; I arrived there

some time between 3 and 4, and I arrived home

somewhere between 7 :30 and 8.
' He is not defi-

nite as to any of these times. He said he was

[56] seen by his own boy, his boy's friend,

his two ranch-hands, two neighbors. Any one

of those would have established the fact that he

was out there,"

on the ground that it is not incumbent upon the de-

fendant to produce any mtness upon the trial, all

as set forth in Exception No. 3, appearing on pages

18 and 19 of the bill of exceptions.

Which statement has been heretofore assigned as

Defendant's Exception No. 3.

IV.

The Assistant United States Attorney erred dur-

ing the course of his closing argument to the jury

when he stated in substance, "that the defendant or

they have not produced a man with a missing tooth,
'

'

on the ground that there is no duty resting upon

the defendant to produce any witnesses, and that it

is unproper for the District Attorney to make refer-

ence to the inability or failure of the defendant to

produce a witness with a missing tooth or to pro-

duce any other witness, all as set forth in Excep-

tion No. 4, appearing on pages 19 and 20 of the bill

of exceptions.

Which said statement has been heretofore desig-

nated as Defendant's Exception No. 4.
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V.

The Court erred in giving to the jury the follow-

ing instruction, to wit

:

"It is difficult, and frequently impossible for

those whose business it is to enforce the prohi-

bition law to secure by purchase and take away

with them a bottle containing the actual liquor

involved in the transaction, and the presence

in court of the actual intoxicating liquor which

may have been purchased is not required. This

evidence may be supplied by testimony of wit-

nesses that they purchased intoxicating liquor

and that from their knowledge and experience

such liquor was in fact intoxicating." [57]

on the ground that it is improper for the Court to

instruct the jury in generalities with regard to the

difficult and frequent impossibilit}^ of securing ac-

tual liquor which may be presented upon a trial, and

implying that sufficient evidence in this case may be

supplied by testimony of Government witnesses that

purchased liquor without further instructing the

jury that the same weight and no more, and the

same rules of evidence should apply to their testi-

mony as to any other witness in the case, all as con-

tained in Exception No. 5, appearing on page 24, in

the bill of exceptions.

Which said instruction has been heretofore desig-

nated as Defendant's Exception No. 5.

VI.

The Court ei'red in giving the jury the following

instruction

:
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"The familiar rule of the civil law that a

person is held to be responsible for the act of

an agent employed by him when the act is done

in the course of the agency had and in further-

ance of it is equally applicable in the criminal

law. When an indictment charges a defendant

with crime it is not necessary for the Govern-

ment to prove that the act was committed by the

defendant personally, but it is sufficient for the

Government to prove that the act was com-

mitted by an agent of the defendant, and com-

mitted in the course of the agency and in fur-

therance of it. It matters not whether his

agent was an innocent agent or a guilty agent, a

conscious or an unconscious instrumentality of

the crime; the agent's principal would be crim-

inally liable in either case.

I instruct you, Gentlemen, that it is the law

that 'Whoever directly commits any act consti-

tuting an offense defined in commission is a

principal.' Aid means to help, support, assist,

one who helps or promotes in doing something.

Abet means to instigate or encourage by aid or

countenance; to contribute as an [58] assis-

tant or instigator in the commission of an of-

fense. The owner of an establishment or busi-

ness who has knowledge that an employee is

maintaining a liquor nuisance therein is an

aider and abettor and may be convicted as a

principal";

on the ground that there was no evidence in this

case of any agent of defendant making a sale and
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no evidence upon which to base agency, and that the

instruction would tend to and did confuse the jury,

by inferring that some other person who was an em-

ployee of defendant may have made the sale com-

plained of, and that if so, the defendant would be

rc'sponsible tlierefor, all as contained in Exception

No. 6, appearing on pages 24 and 25 of the bill of

exceptions.

Which instruction has been heretofore assigned

as Defendant's Exception No. 6.

VII.

The Court erred in denying the motion for a new

trial made on behalf of the defendant and plaintiff

in error after the verdict had been returned, but

before the judgment of the Court had been entered.

The grounds of said motion were as follows

:

1. That the verdict in said cause is contrary to

law.

2. That the verdict in said cause was not sup-

ported by the evidence in the case.

3. That the evidence in said cause is insufficient

to justify said verdict.

4. That the Court erred upon the trial of said

cause in deciding questions of law arising during the

course of the trial, which errors w^ere duly excepted

to.

5. Newly discovered evidence, material to the de-

fendant, which he could not, with reasonable dili-

gence have discovered, and produced at the trial.



§8 James Dunn vs.

SPECIFICATIONS OF THE INSUFFICIENCY
OF THE EVIDENCE TO JUSTIFY THE
VERDICT. [59]

The defendant and plaintiff in error herein speci-

fies the insufficiency of the evidence to justify the

verdict as follows:

a. There is no evidence proving or tending to

prove that James Dunn, said defendant and plain-

tiff in error, on the fourth day of July, 1930, at a

place known as No. 301 Second Street, in the City

of Etareka, California, maintained a or any common
nuisance as presented in the first count of said In-

dictment.

b. That the evidence as produced by the Govern-

ment was confined to a sale of six drinks purported

to have been made by defendant at approximately

7:30 P. M. on the 26th day of June, 1930, to two

Grovernment agents. That there w^as no evidence

of other violations or habitual sales, and likewise no

evidence from which such acts may reasonably be

deducted. That nuisance implies a continuity of

action, and not a sale at one particular time.

c. That there was no evidence of any sale of

liquor or any evidence showing that the same was

kept for sale in said premises after June 26th, 1930,

and that it will be presumed that the nuisance, if

any existed on June 26th, 1930, was abated prior to

July 4th, 1930, the date presented in the first coimt

of the Indictment.

d. That the description of the person purported

to have made the sale on June 26th, 1930, to the Grov-
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emment agents, does not conform with the actual

description of defendant or any person employed

by defendant, and working in said premises, as

shown by the affidavit of Joe Dunn attached to the

motion for a new trial, which avers in part that

James Dunn, Joe Dunn, Charles Granger and Wal-

ter Kuchan worked in said premises. That each of

said employees of defendant is described in said affi-

davit as follows, to wit:

Joe Dunn is six feet tall, weights one hundred and

ninety-four pounds, has dark hair and eyebrows, has

no teeth missing in the front of his mouth, has grey

eyes, smooth shaven, age forty-seven 3Tars, white

race. [60]

That Charles Granger is five feet six inches tall,

weighs one hundred and eighty-five pounds, has

gTey hair and eyebrows, has false teeth but no teeth

missing, brown eyes, has grey moustache, age seven-

ty-two years, white race.

That Walter Kuchan is five feet eight inches tall,

weighs between one hundred and forty and one hun-

dred and forty-five pounds, dark hair, no teeth miss-

ing, brown eyes smooth shaven, age between forty

and forty-five years, white race.

That the person selling the six drinks to them on

June 26th, 1930, was described by the two Govern-

ment agents as being five feet nine inches in height,

weight about one hundred and eighty-five pounds,

age fifty years, dark hair and eyes, smooth shaven,

white race, with a tooth missing in upper jaw in

front, all as duly excepted in Exception Xo. 7, con-

tained on page 27 of the bill of exceptions.
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VIII.

The Court erred in denying the motion in arrest

of judgment made on behalf of the defendant and

plaintiff in error. Said motion was made on the

following grounds, to wit:

I.

That the verdict is contrary to law in that the evi-

dence was confined solely to a sale at one time with

no evidence of other violations or habitual sales,

and likewise with no evidence from which such acts

may reasonably be deducted. Therefore the penalty

provided in the Act for unlawful sale would alone

apply.

That the section penalizing as a nuisance the

maintaining of premises on which liquor is sold,

implies a continuity of action and not a single sale.

II.

That the verdict convicting the defendant of main-

taining a nuisance and acquitting him of possession

and sale is inconsistent, cannot be reconciled and

cannot stand for the following reasons, to wit: The

testimony of the Government was to the effect [61]

that defendant made a sale of six drinks to two

Government agents on June 26th, 1930. Of this

sale the jury found the defendant not guilt}^ There

was no evidence of any other sale by any other per-

son whomsoever, and there was no evidence that any

liquor other than the six drinks was ever sold or

kept on said premises.

That by finding said defendant not guilty of said

sale and not guilty of said possession the jury can-
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not as a matter of law find defendant guilty of

nuisance.

III.

That Count No. One of the Indictment on file

herein does not present, state or charge facts suffi-

cient to constitute a public offense imdcr the laws

of the United States against this defendant.

All as contained in Exception No. 8, appearing

on page 27 in the bill of exceptions.

Which said ruling has been heretofore designated

as Defendant's Exception No. 8.

WHEREFORE, defendant and plaintiff in error

prays that for the reasons stated herein that the

judgment rendered by the United States District

Court for the Northern District of California, in

this cause, be reversed.

JAMES DUNN,
Defendant.

By EUGENE S. SELVAGE,
CLIFFORD RUSSELL,
Attorneys for Defendant.

Service of the within assignment of errors is

hereby admitted this 4 day of August, 1930.

GEO. J. HATFIELD,
United States Attorney.

[Endorsed] : Filed Aug. 4, 1930. [62]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON WRIT OF
ERROR.

The Clerk of this court is hereby requested and

directed to prepare and certify a transcript of the

record in the abo\^e-entitled case for the use of the

Circuit Court of the United States, by including

therein the following:

Indictment.

Minutes of said court referring to the plea of not

guilty as entered by defendant.

Bill of exceptions.

Verdict.

Motion to vacate verdict.

Motion for new trial.

Motion in arrest of judgment.

Judgment on verdict of guilty.

Petition for writ of error.

Assignment of errors.

Order allowing writ of error.

Certificate to transcript.

Original writ of error and citation on writ of

error, with return to writ of error.

This praecipe.

Notice of filing praecipe.

CLIFFORD RUSSELL,
EUGENE S. SELVAGE,

Attorneys for Plaintiff in Error.

[Endorsed] : Filed Aug. 4, 1930. [63]
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[Title of Court and Cause.]

NOTICE OF FILING PRAECIPE FOR
TRANSCRIPT.

To GEORGE J. HATFIELD, United States At-

torney :

Please take notice that on the day of Aug.,

1930, the undersigned filed with the Clerk of this

court a praecipe for the record to be transmitted to

the United States Circuit Court of Appeals for the

Ninth Circuit on writ of error sued out in the above

cause, a copy of which praecipe is herewith served

on you.

CLIFFORD RUSSELL,
EUGENE S. SELVAGE,

Attorneys for Plaintiff in Error.

Service of the within notice and copy of praecipe

is hereby admitted this 4th day of Aug., 1930.

GEO. J. HATFIELD,
United States Attorney.

[Endorsed] : Filed Aug. 4, 1930. [64]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 64

pages, numbered from 1 to 64, inclusive, contain

a full, true and correct transcript of certain records
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and proceedings in the case of United States vs.

James Dnnn, No. 4718, as the same now remain

on file and of record in this office; said transcript

having been prepared pursnant to and in accordance

with the praecipe for transcript on appeal, copy

of which is embodied herein.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the

sum of twenty-six and 30/100 ($26.30) Dollars, and

that the same has been paid to me by the attorney

for the appellant herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

this 8th day of October, A. D. 1930.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [65]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to United States

of America, GREETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal, of record in the Clerk's

office of the United States District Court for the
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Northern District of California, wherein James

Dunn is appellant and you are appellee, to show

cause, if any there he, why the decree rendered

against the said appellant, as in said order allowing

appeal mentioned, should not he corrected, and why
speedy justice should not he done to the parties in

that behalf.

WITNESS, the Honorable ,

United States District Judge for the Northern Dis-

trict of California, this 13th day of September,

A. D. 1930.

FRANK H. KERRIGAN,
United States District Judge.

Service by receipt of copy admitted this 13th day

of Sept., 1930.

ALBERT E. SHEETS,
D.,

Atty. for Pltfe.

[Endorsed] : Filed Sep. 13, 1930. [66]

[Endorsed]: No. 6329. United States Circuit

Court of Appeals for the Ninth Circuit. James

Dunn, Appellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the

Northern District of California, Northern Division.

Filed December 8, 1930.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 6329

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

James Dunn^
Appellant,

vs.

United States of America,
Appellee.

APPELLANT'S OPENING BRIEF

Upon Appeal from the United States District Court

for the Northern District of California,

Northern Division.

STATEMENT OF THE CASE.

This is an appeal from the United States District

Court for the Northern District of California, North-

ern Division, Honorable A. F. St. Sure, District

Judge, presiding.

The appellant, James Dunn, hereinafter referred to

as the "defendant," was charged by indictment con-

taining three counts with violating the Jones-Stalker

Act.

Under the first count the defendant was charged

with maintaining, on the 4th day of July, 1930, a

common nuisance at a place known as No. 301 Second

Street in the City of Eureka, County of Himiboldt,



state of California, by then and there keeping for

sale at said place certain intoxicating liquor fit for

beverage purposes, to-wit : five drinks of whiskey and

one drink of beer.

Under the second count the defendant was charged

with the possession of the same five drinks of whiskey

and one drink of beer.

Under the third count the defendant was charged

with the sale of the same five drinks of whiskey and

one drink of beer.

The defendant was convicted on the first count of

said indictment of maintaining a common nuisance,

and was acquitted on the second count of possession,

and was acquitted on the third count of sale.

Judgment upon said verdict was entered, and the

Court sentenced the defendant to be imprisoned for

the period of one year in the county jail, Contra

Costa County, California, and pay a fine of five hun-

dred dollars. (Tr. 8-9.)

STATEMENT OF FACTS.

The defendant is the owner of premises No. 301

Second Street in the City of Eureka, County of Hum-
boldt, State of California. The premises consist of

a room fronting on Second Street, containing fishing

tackle, sporting goods, cigars and soft drinks for sale,

with a larger room to the rear, containing pool tables.

(Tr. 17.)

On the part of the Government, one R. C. Osborne,

a Federal Prohibition Officer, testified that about 7 :30



o'clock P. M. on the 2Gth day of June, 1930, in com-

pany with Federal Prohibition A<;ent C. Beam and

two unknown men, he visited said premises. (Tr.

17.) At that time, so R. C. Osborae testified, they

purchased from defendant in the rear room five

drinks of whiskey and one drink of beer, which they

drank, and for which they paid $1.50. The sale and

drinking of the six drinks being accomplished within

the S7)ace of a few minutes. (Tr. 17.) No liquor

was taken from the place ; the witness simply testify-

ing that he knew the two drinks served to him were

whiskey.

Agent C Beam testified on direct examination sub-

stantially to the same effect. (Tr. 22.)

IDENTIFICATION OF DEFENDANT.

It is of interest to know that upon cross-examina-

tion each of these witnesses testified that they made

notes shortly after they left the premises, and later

caused a search warrant to issue, which contained a

description of the person alleged to have made the

sale of said six drinks to them, and the person whom
on the trial they identified as the defendant. In their

notes and on the seai'ch warrant they described the

man who made the same to be 5-9 in height, 185

pounds in weight, 50 years of age, witli dark hair and

eyes, of the white race, was smooth shaven, and had

a missing tooth in his U])per jaw near the front.

(Tr. 18-19.)

Upon the trial it was observed (Tr. 18) that the

defendant weighed about 210 pomids, that his height



was 5-10 to S-lOVo, that his hair was dark turning

gray, that he had no missing tooth.

It was very apparent that the description as given

by the agents and as contained in their notes and
said search warrant utterly failed to describe the

defendant.

The two agents further testified that except for the

order for drinks they did not talk to the person serv-

ing and had never seen him before that time. In

fact, Agent C. Beam stated that they were in the

place but five or ten minutes and during that entire

time he took just one glance at him.

With regard to the condition of these agents, in

so far as sobriety is concerned, may we refer to their

own testimony. (See testimony given by Agent R. C.

Osborne, Tr. 21-22) :

"Mr. Sheets. Q. With reference to those

eight drinks that you had, do you adopt any
method to prevent yourself from becoming in-

toxicated from liquor which you have to consume
in the course of your duty?

Mr. Russell. Objected to as leading and sug-

gestive.

The Court. Overruled.

Mr. Russell. Exception.

A. Yes, I do.

Mr. Sheets. Q. Did you in this instance?

A. Yes.

Q. What?
Mr. Russell. Same objection, if your Honor

please.

The Court. Overruled.

Mr. Russell. Exception.



A. I put my finger down in my throat and
bring it up.

Mr. vSheets. Had vou done that this evening?

A. Yes.

Q. When ?

A. I did it in Jim Dunn's place.

Q. Whereabouts?
A. In the toilet.

Q. Were you sober?

A. I think I was, I don't know^

Q. Have you any doubt about it?

Mr. Russell. We object to that as cross-

examination of his own witness.

The Court. Overruled.

Mr. Russell. Exception.

A. 7 don^t think that I could he ahsolutely

sober witU those drinks of liquor.

Mr. Sheets. Q. Hid you know what was
going on?

A.' Yes.

Q. You had full possession of your faculties?

A. Yes.

Mr. Russell. We again object to that as lead-

ing and suggestive.

The Court. Overruled.

Mr. Russell. Note an exception."

See also testimony of Agent C. Beam, Tr. 23-24:

''A. I had eight drinks.

Q. Hid you have the same as Mr. Osborne,

four drinks of jackass brandy, two of rum and

two of wine?

A. That is right.

Q. Before you went in the place?

A. That is right.

Q. That did not affect you in any way?

A. Well, I tvas not sober in a way/'



We therefore find that the very agents who

sought to identify the defendant were not soher ac-

cording to their own testimony at the time in question.

The Grovernment rested its case upon the testimony

of the two prohibition agents, together with a stipula-

tion of counsel that the defendant was the owner of

the premises in question.

Defendant thereupon moved for a directed verdict

on the first count of said indictment on the ground

that the evidence was insufficient to show that the

defendant was on the 4th day of July, 1930, or at

any other time, maintaining a or any common
nuisance, which motion was denied by the Court, and

has hereinafter been assigned as EiTor No. I.

DEFENDANT'S CASE.

The defendant denied absolutely that he sold any

liquor to Mr. Osborne or to Mr. Beam on the 26th

day of June, 1930, or at any other time, and that

he had never seen either of them until July 4, 1930,

the date of his arrest.

He stated, as corroborated by other witnesses, that

on the 26th day of June, 1930, he was at his ranch

at Blocksburg, Humboldt County, California, and

that he did not return to his home until about the

hour of 8 o'clock. At that time he went to said

premises and saw his brother and another man, who
was working there. He testified that Mrs, Classen

and her baby were with him on his trip.



There was considerable testimony offered to the

effect that Joe Dunn, the brother of defendant, was

fii'st arrested and that the agents examined the mouth

of Joe Dunn and another in the place before finally

deciding to arrest James Dunn. Upon this point,

however, there was some conflict. (Tr. 37, 41-43.)

The jury, as stated, found the defendant not guilty

of possessing said five drinks of whiskey and one

drink of beer and not guilty of making the sale of said

liquor to said agents, showing, we believe, that the

jurors were of the unanimous opinion that the two

agents were in error, and that defendant did not

make said sale to them.

The questions here presented are succinctly as

follows

:

1. Did the Court ei'r in denying defendant's

motion for a directed verdict in his favor, which was

made at the close of the Government's case, on the

ground that the evidence was insufficient to show that

defendant on the 4th day of July, 1930, maintained

a or any common nuisance as presented in the first

count of said indictment, which has been hereinafter

assigned as Error No. I?

2. Did the Court err in denying defendant's

motion for a directed verdict in his favor on the

first count, which was made at the close of the case,

on the ground that the evidence was insufficient to

show that the defendant on the 4th day of July, 1930,

maintained a or any common nuisance, which has been

hereinafter assigned as Error No. II ?



3. Was prejudicial error committed by the As-

sistant United States Attorney during his argument

to the Jury vvhen he made the statements contained

in errors assigned as No. Ill and No. IV, as herein-

after set forth?

4. Did the Court err in giving to the jury the

following instruction, hereinafter assigned as Error

No. V, to-wit:

"It is difficult and frequently impossible for

those whose business it is to enforce the prohi-

bition law^ to secure by purchase and take away
with them a bottle containing the actual liquoi'

involved in the transaction, and the presence in

court of the actual intoxicating liquor w^hich may
have been purchased is not required. This evi-

dence may be supplied by testimony of witnesses

that they purchased intoxicating liquor and that

from their knowledge and experience such liquor

was in fact intoxicating."

5. Did the Court err in giving the jury the follow-

ing instruction, hereinafter assigned as Error No. VI,

to-wit

:

"The familiar rule of the civil law that a

person is held to be responsible for the act of an
agent employed by him when the act is done in

the course of the agency had and in furtherance

of it is equally applicable in the criminal law.

When an indictment charges a defendant with

crime it is not necessary for the Government to

prove that the act was committed by the defend-

ant personally, but it is sufficient for the Govern-

ment to prove that the act was committed in the

course of the agency and in furtherance of it. It

matters not whether his aoent was an innocent



agent or a guilty agent, a conscious or an uncon-

scious instrumentality of the crime; the agent's

principal would be criminally liable in either

case.
'

'

By reason of said instruction we are presented with

this particular question, "Can a principal be found

guilty of maintaining a common nuisance, upon the

evidence that the criminal act was committed by an

agent of the principal in his absence and without

knowledge on the part of the principal?" And
further, "Was it proper to give an instruction rela-

tive to agency when there was no evidence of any

sale made by any agent of defendant?" All of these

questions are hereinafter considered in Assignment of

Error No. VI.

6. Did the Court err in denying the motion for a

new trial as made on behalf of defendant, on the

ground of insufficiency of the evidence to justify the

verdict, as hereinafter more particular!}^ set forth in

Assignment of Error No. YII?

7. Did the Court err in denying the motion of

defendant in arrest of judgment, as hereinafter more

particularly set forth in Assignment of Error No.

VIII, which presents the following questions, to-wit:

(a) Can the defendant be convicted of maintain-

ing a connnon nuisance based upon evidence of a sale

by him of six drinks, when the verdict of the jury

found him not guilty of the sale, and not guilty of

possession, of the same identical liquor?

(b) Is evidence of the sale of intoxicatmg liquor

to be considered upon a count of common nuisance,
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after the jury by its verdict has found the defendant

not guilty of such sale?

(c) Even if such sale could be considered upon

the first count, can it be held that a verdict can be

sustained upon evidence confined solely to a single

sale, with no evidence of other violations or habitual

sales, and likewise, with no evidence from which

other violations may reasonably be deducted ?

The defendant here specifies the following errors

upon which he relies, together with arguments

thereon, viz.

:

ERROR NO. I.

The Court erred in denying defendant's motion for

a directed verdict in his favor, which was made at the

close of the Government's case on the ground that the

evidence was insufficient to show that defendant on

the 4th day of July, 1930, maintained a or any com-

mon nuisance as presented in the first count of said

indictment, and on the further ground that there was

no evidence whatsoever that any liquor was kept for

sale on said premises on the 4th day of July, 1930, as

alleged in the indictment. The only evidence being

that on the 26th day of June, 1930, a different date

than set forth in the indictment, the two Government

agents purchased six drinks of liquor from the de-

fendant, all as set out in Defendant's Exception No.

1, appearing on pages 6 and 7 of the bill of excep-

tions. (Tr. 25.)

Which said ruling has been heretofore designated

as Defendant's Exception No. 1.
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ARGUMENT UPON ERROR NO. I.

The only evidence prodneed by the Government was

confined to a sale of five drinks of whiskey and one

drink of beer purported to have been made hy de-

fendant at approximately 7:30 o'clock P. M. on the

26th day of June, 1930, to two Government agents.

There was no evidence of any other sale by any other

person whomsoever, nor evidence of other violations

of the Volstead Act, nor evidence that any liquor

other than said six drinks was kept or sold upon

the premises.

It is our contention that a "nuisance" implies a

continuity of violations and not a single isolated sale

with no circumstances warranting the inference that

the place where the sale is made is maintained for any

of the unlawful purposes denounced by the statute.

The premises in question consist of a room front-

ing on Second Street, containing fishing tackle, sport-

ing goods, cigars and soft drinks for sale, with a

larger room to the rear containing pool tables, with

a bar to the right. This bar had been built in the

premises long before the Prohibition Act went into

force and effect and was a permanent fixture. There

was nothing about the place itself indicating that it

was being used for any of the unlawful purposes

denoimced by the Prohibition Act.

See Fisher v. United States, 32 Fed. 2nd, 602, at

page 604, where the Court said:

"A common nuisance, as defined in section 21

of title 2 of the Volstead Act (U. S. Code, title

27, section 33, 27 IT. S. C. A. section 33), implies

continuity. A single isolated sale, with no other

circumstances warranting the inference that the
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place where the sale is made is maintained for

any of the unlawful purposes denounced by the

statute, is ordinarily insufficient to sustain a con-

viction for maintaining a nuisance. But a single

sale may be made under such circumstances as

to warrant the inference that the defendant is

engaged in a practice of which the sale is but an
instance, and justify a conviction. Barker v. II.

S. (C. C. A. 4th), "289 F. 249; Muncv v. IT. S.

(C. C. A. 4th) 289 F. 780; Reynolds v. U. S.

(C. C. A. 6th) 282 F. 256, 258; Schechter v. U. S.

(C. C. A. 2d) 7 F. (2d) 881, 882; Miller v. U. S.

(C. C. A. 6th), 300 F. 529, 537; Lewinsohn v.

U. S. (C. C. A. 7th), 278 F. 421; Strada v. U. S.

(C. C. A. 9th), 281 F. 143; Singer v. U. S.

(C. C. A. 3d), 288 F. 695.

In the case at bar, the jury were instructed that

if they believed that the sale was made upon the

premises, they would be justified in convicting on
the third count. Fnder this charge, it was the

duty of the jury to convict, if they believed the

sale was made, even though they may have be-

lieved that the sale was not made in such circum-

stances as to create the inference that the prem-
ises were maintained for the unlawful purpose
denounced by the statute. Under the decisions

of this court and of other Circuit Courts of

Appeal above cited, we think this was error; but

this error affects the verdict on the third count

only."

Other authorities upon this question are listed

hereinafter under Error No. VII.

We also wish to call attention to the fact that the

indictment (Tr. 1) charges the defendant with main-

taining a nuisance in said premises on the 4th day of
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July, 1930, whereas the proof was to the effect that

till' alleaed sale of liquor was made on said premises

on the 26th day of June, 1930. There was absolutely

no evidence of any kind of a sale or of the possession

of liquor in said premises on July 4, 1930.

We contend, therefore, that the motion of defend-

ant for a directed verdict upon the first count of

said indictment should have been sri'anted.

ERROR NO. II.

The Court erred in denyins: defendant's motion for

a directed verdict in his favor, which was made at the

close of the case on the gTound that the evidence was

insufficient to show that defendant on the 4th day of

July, 1930. maintained a or any conmion nuisance

as presented in the first count of said indictment, and

on the further gTound that there was no evidence that

any liquor was ke]^t for sale or possessed on said

premises on the 4th day of July, 1930. as alleged in

the indictment, the only evidence beino: that on the

26th day of June. 1930. a different date than set

forth in the indictment, the two agents purchased

six drinks of liquor from the defendant, and upon the

further oround that no presmnption could arise

as'ainst the defendant for maintainins: a nuisance on

July 4, 1930, when the only testimony related to a

sale ]^urported to have taken ]ilace on June 26, 1930,

all as set out in Defendant's Exception No. 2, appear-

ing: on pasfe 18 of the bill of exceptions. (Tr. 47.)

Which said ruling- has been heretofore designated as

Defendant's Exception No. 2.
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ARGUMENT UPON ERUOR NO. H.

At the close of the case counsel for defendant re-

newed their motion as originally made and as set forth

in the foregoing Assignment of Error No. I, for a

directed verdict in favor of defendant upon the

nuisance, or first count of the indictment, on the

ground that the evidence was insufficient to show that

the defendant, on the 4th day of July, 1930, main-

tained a or any common nuisance as presented in the

first count of said indictment. We believe that there

was an entire lack of evidence tending to show the

defendant guilty of maintaining a common nuisance

on the 4th day of July, 1930, or at any other time.

The evidence as produced by the Government simply

related to an isolated sale of six drinks with no other

circumstances warranting the inference that the place

where the sale was made was used for any of the

unlawful purposes denounced by the Statute. Upon
authority of Fisher v. U. S., 32 Federal 2nd 602, 604,

supra, and upon authority of all the cases cited herein

under Error No. VII, infra, said motion, we contend,

should have been granted.

ERROR NO. III.

The Assistant United States Attorney erred during

the course of his closing argument to the jury when
he made the following statement, to-wit:

''Now, the alibi is proved by one of the most
contemptible methods that I have ever observed

in a court. The defendant himself says, 'I went
to the ranch that day; I arrived there some time
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between 3 and 4, and I arrived home somewhere
between 7:30 and 8.' He is not definite as to any
of these times. He said he was seen by his own
boy, his hoy's friend, his two ranch-hands, two
nei,2:hbors. Any one of those would have estab-

lished the fact that he was out there,"

on the ground that it is not incumbent upon the

defendant to produce any witness upon the trial, all

as set forth in Exception No. 3, appearing on pages

18 and 19 of the bill of exceptions. (Tr. 48.)

Which statement has been heretofore assigned as

Defendant's Exception No. 3.

ARGUMENT UPON ERROR NO. HI.

The defendant entered upon the trial of this case

with the presumption of innocence. He is not re-

quired to prove his innocence, but the Government

is required by law to prove that he is guilty beyond,

and to the exclusion of, all reasonable doubt. Upon
the Government rests the burden of proving every

material allegation in the indictment. It was not the

legal duty of defendant to produce his boy or his

boy's friend or his two ranch hands or the two

neighbors referred to by the Assistant United States

Attorney, and it was error to infer that defendant

should produce them as witnesses upon the trial.

The defendant testified (Tr. 27) that on June

26, 1930, he w^as at his ranch near Garbei*ville and

did not return mitil about 8 o'clock in the evening,

which was about one-half hour after the agents are
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supposed to have been in his premises. Joe Dunn,

his brother, so his testimony disclosed, was in charge.

There was nothing contemptible whatsoever about the

fact that he was not on the premises at the time the

agents contended he was.

ERROR NO. IV.

The Assistant United States Attorney erred during

the course of his closing argument to the jury when

he stated in substance, ''That the defendant or they

have not produced a man with a missing tooth," on

the ground that there is no duty resting upon the

defendant to produce any witnesses, and that it is

improper for the District Attorney to make refer-

ence to the inability or failure of the defendant to

produce a witness with a missing tooth or to produce

any other witness, all as set forth in Exception No. 4,

appearing on pages 19 and 20 of the bill of exceptions.

(Tr. 49.)

Which said statement has been heretofore desig-

nated as Defendant's Exception No. 4.

ARGUMENT UPON ERROR NO. IV.

The Assistant United States Attorney stated in

substance to the jury that the defense had not pro-

duced a man with a missing tooth.

It will be recalled that the two Government agents

testified that the}^ made notes describing the man who

sold them the six drinks in question and that that
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individual had a missing tooth in the front of his

mouth. Such a desci'iy)ti()n was also contained in the

search warrant.

The defendant has no missing tooth.

We contend that it was prejudicial error to the

defendant for the Assistant United States Attorney

to argue that it was incumbent upon the defendant

to produce a witness with a missing tooth, inferring

that there must have been someone in defendant's

employ with a missing tooth and that such person

should be produced or defendant should be found

guilty.

We do not understand upon what possible theory

the defendant was found guilty of maintaining a

nuisance, unless it was the belief of the jury that

there was some agent in the employ of defendant

who had a missing tooth. There was not a line of

evidence to this effect. Consequently we feel that

the aforesaid statement of the Assistant United States

Attorney was prejudicial to the rights of defendant

and that the instruction of the Court to disregard

such remarks did not correct the error.

ERROR NO. V.

The Court erred in giving to the jury the following

instruction, to-wit

:

''It is difficult, and frequently impossible for

those whose business it is to enforce the prohi-

bition law to secure by purchase and take away

with them a bottle containing the actual liquor

involved in the transaction, and the presence in
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court of the actual intoxicating liquor which may
have been purchased is not required. This evi-

dence may be supplied by testimony of witnesses

that they purchased intoxicating liquor and that

from their knowledge and experience such liquor

was in fact intoxicating."

on the ground that it is improper for the Court to

instruct the jury in generalities with regard to the

difficult and frequent impossibility of securing actual

liquor which may be presented upon a trial, and

implying that sufficient evidence in this case may be

supplied by testimony of Government witnesses that

they purchased liquor without further instructing the

jury that the same weight and no more, and the same

rules of evidence should apply to their testimony as

to any other witness in the case, all as contained in

Exception No. 5, appearing on page 24, in the bill

of exceptions. (Tr. 54.)

Which said instruction has been heretofore desig-

nated as Defendant's Exception No. 5.

AR&UMENT UPON ERROR NO. V.

We believe that such instruction is an argumenta-

tive comment on the evidence and the credibility of

witnesses and is therefore prejudicial to the rights

of defendant.

See

Cook V. United States, 18 Federal 2nd. 50.
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ERROR NO. VI.

The Court erred in i^ivini;- the jury the f(^lh)\ving

instruction, to-wit:

^'The familiar rule of the eivil law that a

person is held to be responsible for the act of

an a.^ent employed by him when the act is done

in the course of the agency had and in further-

ance of it is equally applicable in the criminal

law. When an indictment charges a defendant

with crime it is not necessary for the Govern-

ment to prove that the act was committed by the

defendant personally, but it is sufficient for the

Government to prove that the act was committed

by an a,e;ent of the defendant, and committed

in the course of the aa:ency and in furtherance of

it. It matters not whether his agent was an
innocent agent or a guilty ao:ent, a conscious or

an unconscious instrumentality of the crime: the

agent's princi])jil would be criminally liable in

either case."

on the ground that there was no evidence in this case

of any agent of defendant making a sale and no

evidence upon which to base agency, and that the in-

struction would tend to and did confuse the jurj^, by

inferring that some other person who was an em-

ployee of defendant may have made the sale com-

plained of, and that if so, the defendant would be re-

sponsible therefor, and on the further gromid a prin-

cipal cannot be held liable for the act of an agent

unless he has knowledge thereof, all as contained in

Exception No. 6, appearing on pages 24 and 25 of the

bill of exceptions. (Tr, 54.)
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"Which instruction has been heretofore assigned as

Defendant's Exception No. 6.

ARGUMENT UPON ERROR NO. VT.

It is the contention of defendant that before an

owner or proprietor can be found guilty of maintain-

ing a nuisance it must be shown that he had knowl-

edge that intoxicating liquor w^as being kept for sale

upon his premises.

This instruction directs the jury to find the defend-

ant guilty in the event an agent of defendant made

the sale in question even though the defendant may
have known nothing about it; that all the Govern-

ment had to do was to prove that the act complained

of was committed by an agent of the defendant in the

course of the agency. We do not believe this to be

the law.

See Tucker, et at. v. United States, 299 Federal 235,

where it is held

:

"There is no question of master and servant

among wrongdoers."

See Dandrea v. United States, 7 Federal 2nd 861,

where it is stated in the syllabus

:

"Evidence on prosecution for sale of liquor by
another held insufficient for conviction on theory

of defendant being proprietor of place, there

being lacking substantial evidence that he was
proprietor at the time of sale, as well as that the

sale ivas made tvith his knotvledge and, consent, or

on his behalf and as part 'of his hiisiness, and
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under such circnrnMances that he must he held to

knoiv that such sales were heinc/ made/'

There was no evidence whatsoever produced by the

Government in the case at bar to the effect that an

agent of defendant made the sale of said six drinks,

or that any agent of defendant possessed or kept

liquor upon said premises for sale, or that defendant

had knowledge of any sale by an agent or consented

thereto, or that any sale of liquor was made, or that

any liquor was kept, by an agent upon said premises

under such circumstances that tlie defendant must be

held to have knowledge thereof. Further, w^e contend,

this case did not involve the question of agency, and

it was error to instruct upon an issue not raised by

the issues or tlie evidence.

The defendant did not make said sale of said six

drinks and the .jury by its verdict so found. The

question therefore presented is, can the jury ''guess''

that the sale may have been made by an agent of

defendant? (That is, an agent with a missing tooth.)

There is, as stated, not a line of evidence to this

effect; nevertheless, liow else can the verdict of the

jury be reconciled? We believe that said instruction

on agency and the argument of the Assistant United

States Attorney to the effect that it was incumbent on

the defendant to produce a man with a missing tooth

(see Error No. lY) contributed largely toward the

verdict in this case. The jury was simply ''guessing."
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ERROR NO. VII.

The Court erred in denying the motion for a new
trial made on behalf of the defendant and plaintiff in

error after the verdict had been returned, but before

the judgment of the Court had been entered. The

grounds of said motion were as follows:

1. That the verdict in said cause is contrary to

law

;

2. That the verdict in said cause was not sup-

ported by the evidence in the case

;

3. That the evidence in said cause is insufficient

to justify said verdict;

4. That the Court erred upon the trial of said

cause in deciding questions of law arising during

the course of the trial, which errors were duly

excepted to;

5. Newly discovered evidence, material to the de-

fendant, which he could not, with reasonable diligence

have discovered, and produced at the trial.

SPECIFICATIOlSrS OF THE INSUFFICIENCY OF THE EVIDENCE
TO JUSTIFY THE VERDICT.

The defendant and plaintiff in error herein specifies

the insufficiency of the evidence to justify the verdict

as follows:

(a) There is no evidence proving or tending to

prove that James Dunn, said defendant and plaintiff

in error, on the 4th day of July, 1930, at a place

known as No. 301 Second Street, in the City of



23

Eureka, California, maintained a or any common
nuisance as presented in the first count of said indict-

ment.

(b) That the evidence as produced by the Govern-

ment was confined to a sale of six drinks purported to

have been made by defendant at approximately 7:30

P. M. on the 26th day of June, 1930, to two Govern-

ment agents. That there was no evidence of other

violations or habitual sales, and likewise no evidence

from which such acts may reasonably be deducted.

That nuisance implies a continuity of action, and not

a sale at one particular time.

(c) That there was no eWdence of any sale of

liquor or any evidence showing that the same was

kept for sale in said premises after Jime 26. 1930,

and that it will be presumed that the nuisance, if any

existed on Jime 26, 1930, was aliated prior to July

4, 1930, the date presented in the first coimt of the

indictment.

(d) That the description of the person purported

to have made the sale on Jime 26, 1930, to the Gov-

ernment agents, does not conform with the actual

description of defendant or any person employed by

defendant, and working m said premises, as shown

by the affidavit of Joe Dimn attached to the motion

for a new trial, which avers in part that James Dunn,

Joe Dunn. Charles Granger and Walter Kuchan

worked in said premises. That each of said em-

ployees of defendant is described in said affidavit as

follows, to-wit

:

Joe Dunn is six feet tall, weighs one hmidred and

ninety-four poimds, has dark hair and eyebrows, has
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no teeth missing in the front of his mouth, has grey

eyes, smooth shaven, age forty-seven years, white race.

That Charles Grranger is five feet six inches tall,

weighs one hundred and eighty-five poimds, has grey

hair and eyebrows, has false teeth but no teeth miss-

ing, brown eyes, has grey moustache, age seventy-two

years, white race.

That Walter Kuchan is five feet eight inches tall,

weighs between one hundred and forty and one hun-

dred and forty-five pounds, dark hair, no teeth miss-

ing, brown eyes, smooth shaven, age between forty

and forty-five years, white race.

That the person selling the six drinks to them on

June 26, 1930, was described by the two Government

agents as being five feet nine inches in height, weight

about one hundred and eighty-five pounds, age fifty

years, dark hair and eyes, smooth shaven, white race,

with a tooth missing in upper jaw in front, all as

duly excepted in Exception No. 7, contained on page

2T of the bill of exceptions.

ARGUMENT UPON ERROR NO. VII.

NUISANCE.

As heretofore urged upon Assignment of Errors

I and II the defendant contends that the evidence

was insufficient to justify the verdict of guilty of

maintaining a common nuisance.

As heretofore stated, we contend that a common
nuisance implies a continuity of violations and that
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a sin^^le sale with no circumstances warranting the

inference that the place where the sale is made is

maintained for any of the unlawful purposes de-

nounced by the Statutes, is insufficient to sustain a

conviction for maintaining a common nuisance.

Fisher v. United States, 32 Federal 2nd 602,

604, supra.

See also Barker v. United States, 289 Federal 249,

where it is stated by the Court on page 250

:

''That if the evidence be confined to a single

sale with no evidence of other violations, or

habitual sales, and likewise no evidence upon
w^hich such acts may reasonably be deducted, the

penalties provided in the Act for unlaw^ful sale

should alone apply."

In the case last cited there was a sale and also a

considerable quantity of intoxicating liquor found in

the possession of the defendant.

In the case at bar there was no evidence other than

the sale of said six drinks. No liquor was found

upon the premises and there were no facts presented

tending to show any habitual violations.

See also Munsey v. United States, 289 Federal 780,

w^here it is stated in the syllabus:

"Evidence of the sale of a pint of whiskey by

defendant at her place of residence held insuf-

ficient to justify a conviction for maintaining a

nuisance, under National Prohibition Act, Title

2, Subdivision 21, where no other liquor was
found on her person or premises."
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ERROR NO. VIII.

The Court orred in denying the motion in arrest of

judgment made on behalf of the defendant and plain-

tiff in error. Said motion was made on the following

grounds, to-wit

:

A.

That the verdict is contrary to law in that the

evidence was confined solely to a sale at one time

with no evidence of other violations or habitual sales,

and likewise with no evidence from which such acts

may reasonably be deducted. Therefore the penalty

provided in the Act for unlawful sale would alone

apply.

That the section penalizing as a nuisance the main-

taining of premises on which liquor is sold, implies

a continuitj^ of action and not a single sale.

B.

That the verdict convicting the defendant of main-

taining a nuisance and acquiting him of possession

and sale is inconsistent, cannot be reconciled and

cannot stand for the following reasons, to-wit: The

testimony of the Government was to the effect that

defendant made a sale of six drinks to two Govern-

ment agents on June 26, 1930. Of this sale the jury

found the defendant not guilty. There w^as no evi-

dence of any other sale by any other person whom-

soever, and there was no evidence that any liquor

other than the six drinks was ever sold or kept on

said premises.

That by finding said defendant not guilty of said

sale and not guilty of said possession the jury cannot

as a matter of law find defendant guilty of nuisance.
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C.

That Count No. One of the indictment on file herein

does not present, state or charge facts sufficient to

constitute a public offense under the laws of the

United States ac^ainst this defendant.

All as contained in Exception No. 8, appearing;- on

page 27 in the bill of exceptions.

Which said ruling has been heretofore designated

as Defendant's Exception No. 8.

ARGUMENT UPON ERROR NO. VHI.

INCONSISTENT VERDICTS.

Attention is here called to the verdict of the jury

of not guilty of possession and not guilty of sale of

said six drinks of liquor, yet guilty of maintaining

a nuisance.

As repeatedly heretofore mentioned the evidence as

produced by the Government was confined to a sale

of six drinks purported to have been made by de-

fendant on the 26th day of June, 1930, to two Govern-

ment agents. There was no evidence of any other

violations of the National Prohibition Act. If the

defendant is not guilty of the possession or sale of

said drinks how, in the absence of other evidence,

could he logically be guilty of maintaining a nuisance?

We understand that there is a conflict of authority

with regard to inconsistent verdicts as set forth in

detail by your Honorable Court in Lmicaster v. United

States, 26 Federal 2nd 773, and that no decision
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directly upon this question has been made in the

Ninth Circuit.

We feel that this case clearly and logically presents

this point to your Honorable Court for determina-

tion.

Upon this question we refer to Murphy v. United

States, 18 Federal 509 (8th Circuit), where it is stated

in the syllabus

:

''One cannot be convicted of maintaining a

nuisance under the National Prohibition Act on
evidence of sale of liquor of which sale he is

under another count in the same indictment

acquitted; the acquittal removing such sale from
consideration as an element of the nuisance

charged. '

'

See also Boyle v. United States (8th Circuit), 22

Federal (2d) where it is held on page 548

:

"That the conviction will not be allowed to

stand, unless the verdict of conviction is sup-

ported by evidence other than the facts pleaded

in support of the counts upon which acquittal has

been had. This is the view adopted in this cir-

cuit, and apparently in the Third."

Citing

Peru V. U. S., 4 Fed. (2d) 881;

Murphy V. U. S., 18 Fed. (2d) 509;

John HohenadaJ Co. v. U. S., 295 Fed. 489

(C. C. A. 3).

In Soper v. United States, 27 Federal (2d) 648

(9th Circuit), your Honorable Court referred to the

question of inconsistent verdicts but did not make
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a direct decision upon tlie subject, merely holding in

substance that a fiction would not operate to create

an inconsistency, and that to so hold would be to

extend the rulin,i>: of the Third and Eighth Circuits

beyond the reasons put forth in its support by the

Courts.

In Hesse v. United States, 28 Federal (2d) 770

(9th Circuit) your Honorable Court stated that there

was no inconsistency between the unlawful sale of in-

toxicating liquor and the acquittal on a count charg-

ing possession of the liquor, and your Court again

stated that it was not found necessary to adopt or

approve either rule.

In United States v. Anderson, 31 Federal (2d) 436

(9th Circuit), your Honorable Court again referred

to this question but held that in the particular case

then under consideration, it was not necessary to de-

termine the true rule in the Ninth Circuit.

We feel that the rule as adopted in the Third and

Eighth Circuits is the most logical. We cannot un-

derstand how^ the defendant in the case at bar can be

acquitted of the possession and sale of the only liquor

involved in the case and yet be found guilty of main-

taining a nuisance.

May we refer to SpeiUer v. United States, 31 Fed-

eral (2d) 682 (3rd Circuit), where it is stated in

the syllabus:

''Where there is an acquittal on one count of

the indictment and conviction on another count

charging the same ci'ime, conviction will not be

allowed to stand, unless supported by evidence

other than that on which acquittal was based."
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For the reasons hereinbefore set forth we believe

said judgment and sentence should be set aside.

Dated, Eureka,

April 25, 1931.

Respectfully submitted,

Eugene S. Selvage^

Clifford A. Russell,,

Attorneys for Appellant.
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Appellee.
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STATEMENT OF THE CASE
This is an appeal from a conviction of maintaining

a common nnisance in violation of the National Pro-

hibition Act (Title 27 U. S. C. Sec. 33). The appellant

upon the same trial vras acquitted in the Court below

of charges of jjossession of liquor and sale of liquor,

respectively.

ASSIGNMENT OF ERRORS

Appellant specifies eight (8) distinct errors commit-

ted by the trial Court (Tr. pp. 62-71) which will be here

taken up in order:



First: (AjDiDellant's page 10) That the trial Court

erred in denying at the close of the Government's case,

defendant's motion for a directed verdict for insuffi-

ciency of the evidence.

Appellant urges upon the Court that the mainten-

ance of a common nuisance as defined in the National

Prohibition Act is not established as existing on the

l^remises involved, on July 4, 1930, by evidence of the

sale of six drinks of whiskey on June 26, 1930.

"The test of the statutory nuisance is not the

number of sales made or the length of time during
which intoxicating liquor is kept on the premises.

A single sale or the keeping of intoxicating liquor

for a brief period, with other attendant circum-
stances, may be sufficient to constitute the offense."

Marco vs. U. S. (C. C. A. 9), 26 Fed. (2d) 315,

Certiorari denied 278 U. S. 613.

Here, the premises are described b}^ the agents in

their testimony (Tr. pp. 17-25) as a public store, ad-

mittedly owned by the defendant (Tr. p. 25) equipj^ed

with a poolroom and bar in the rear, where the agents

were brought by two "pickups," there to be readily

served with intoxicating liquor, six drinks in all.

By this evidence of sale of intoxicating liquor, under

such incriminating circumstances, the jury was justi-

fied in finding that the defendant was maintaining a

nuisance, as defined in the statute, on the day of the

sale.

Evidence of sale of liquor made a few days prior to

the time charged in an indictment for maintaining a

common nuisance, is admissible to prove the nuisance,

since it tends to establish an unlawful status not limited



in duration to the precise time of the occurrence

charged.

Peterson v. U. S. (C. C. A. 9), 4 Fed. (2d) 702.

Strada v. U. S. (C. C. A. 9), 281 Fed. 143.

SECOND SPECIFICATION OF ERROR

Appellant's second specification of error is directed

to tlie denial of his motion for a directed verdict at the

conclusion of all of the evidence. The grounds urged

uj^on this motion are the same as those given in sup-

port of the similar motion made upon the close of the

goverimient's evidence, and there being no reference to

any of the testimony offered for the defendant below,

the argument upon the first specified error and the au-

thorities there cited, are applicable in answer to ap-

pellant's second specification of error.

THIRD AND FOURTH SPECIFICATIONS OF
ERROR

Two distinct assignments of misconduct by the

United States Attorney in his closing argument, were

made by counsel for defendant below. It appears that

the Court in each instance cured the error, if au}^ there

was, by appropriate instructions to the jur}^ (Tr. pp.

48-50). No further action was requested of the Court,

which did exactly what counsel for defendant below re-

quested of it. In such state of the record there is no

adverse ruling which can be complained of here.

FIFTH SPECIFICATION OF ERROR

Appellant here specifies as error the instructions

(Tr. Page 54) given by the Court to the effect that the
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liquor involved in the illegal transaction is not required

to be produced in evidence, and that such evidence is

frequently unavailable.

The only exception taken to this instruction, (Tr.

page 56) specifies no grounds except that "that is not

a proper instruction. '

' Inasmuch as the impropriety is

not indicated, the record presents no adverse ruling.

In any event the instruction is a plain statement of the

law intended for the guidance of the jury.

SIXTH SPECIFICATION OF ERROR

The Court instructed the jury to the effect that the

rule of the civil law regarding agency, is equally appli-

cable to the criminal law (Tr. page 54), and that it

is not necessary for the Grovernment to prove that the

offense was committed by the defendant personally.

There followed an instruction as to the liability as a

principal of one who aids and abets in the commission

of a crime (Tr. Page 55).

These instructions were both necessary and proper,

particularly in view of defendant's contention that he

did not personally make the sales of liquor on June 26,

1930. Again, the evidence revealed that defendant was

conducting a place where intoxicating liquor was read-

ily dispensed, either by the owner or some persons act-

ing for him (Tr. pp. 17-23). The circumstances under

which the sale of drinks was made on June 26, 1930,

as well as the sale itself, are material and important

evidence, particularly as to the nuisance count in the

indictment.



There is ample authority for the validity of sur-h in-

structions :

Sec. 332 Criminal Code of the United States
(Title 18 U. S. C. Sec. 550.)

Rossi V. United States (C. C. A. 8), 16 Fed.
(2nd) 712.

Briggs v. United States (C. C. A. 6), 45 Fed.
(2nd) 481.

Butler Hotel Co. v. United States (C. C. A. 9),
35 Fed. (2d) 76.

The exception to this instruction (Tr. p. 56) was

upon the grounds that "it would tend to convince the

minds of the jury." Instructions are intended to con-

A'ince the minds of the jury as to the rules of law by

which they are to be guided in determining the facts of

the case.

SEVENTH SPECIFICATION OF ERROR.

This specification cites as error the refusal of a new

trial made ujoon the grounds of alleged error dealt with

above, and the additional ground of newly discovered

evidence not available at the trial (Tr. pp. 9-10).

The affidavit in support of the motion for a new trial

(Tr. p. 11) if taken as true, could at most establish only

the absence of the defendant below from his place of

business on the date of the sale of drinks, June 26,

1930, which evidence would be immaterial. No show-

ing is made as to unavailability of this new evidence at

the trial. The motion for new trial was therefore prop-

erly denied.



EIGHTH SPECIFICATION OF ERROR

Defendant below moved in arrest of judgment upon

three grounds (Tr. p. 13). The first, that the verdict is

contrary to law, because the evidence was confined to

the single sale of drinks is disposed of above, upon

other specifications.

The second, for inconsistency of the verdict, is an-

swered by the decisions of this Court in the cases cited

by appellant in his brief (pp. 28-29) to wit,

Hesse vs. U. S. (C. C. A. 9), 28 Fed. (2d) 770.

United States v. Anderson (C. C. A. 9), 31 Fed.
(2d) 436.

And this Court has squarely decided this question in

the case of

Lambert vs. U. S. (C. C. A. 9), 26 Fed. (2d) 773

wherein the court said

:

"The plaintiff in error Lambert was proprietor
of the place, and we think the jury was warranted
in finding that he knowingly provided the room
in which intoxicating liquor was possessed, kept,

and sold, and to that extent at least he aided and
abetted others in possessing intoxicating liquor

and in maintainins: a common nuisance."
^t5

And the Supreme Court has indicated that separate

offenses may be based upon the same facts, without in-

consistency.

Alhrecht v. U. S., 273 U. S. 1, 11.

The third ground of the motion in arrest of judg-

ment (Tr. p. 14) to wit: insufficiency of the indictment

to state a public offense, is apparently abandoned by

appellant.



CONCLUSION"

The evidence shows a sale of liquor^ by some person

connected with the premises. The identity of that per-

son becomes immaterial in view of the verdict of guilty

as to maintenance of a nuisance. The sale of drinka

was made to agents of the government, who were taken

to the place operated by the defendant as proprietor^

under circumstances which led the jury to believe that

it was a place where liquor was unlawfully kept for

sale. Acquittal of the proprietor of the sale on June

26, 1930, did not leave the jury without evidence upon

which to base their verdict of guilty on the charge

of maintaining a nuisance eight days later. The of-

fenses charged were separate and distinct and so also

must be the verdicts as to each of the counts.

It is respectfully submitted that the conviction be-

low should be af&rmed.

Geo J. Hatfield.

United States Attorney^

H. A. VA^ DEE Zee,

Asst. TJrvited States Attorney

^

Atto'jmeys for Appellee,
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In the District Court for the Territory of Alaska,

Third Division.

No. C.-470.

WILLIAM EAINS,
Plaintiff,

vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN,
Defendants.

COMPLAINT.

Comes now the above-named plaintiff and for

causes of action against the above-named defend-

ants alleges:

I.

That the defendant Alaska Consolidated Oil

Fields is a corporation organized and existing un-

der and by virtue of the laws of the State of Wash-

ington.

II.

That during all of the time herein mentioned

the said defendants Alaska Consolidated Oil Fields

and Henry R. Harriman have been, and they now

are, the reputed owners and lessors or holders

under prospecting permits from the United States

Govermnent of those certain oil mining claims,

equipment, tools, machinery, premises and property

described as follows, to wit:

Ruby Oil Claims Nos. 1, 2, 3, 4, and 5 ; Chil-

kat Oil Claim No. 11 ; Barrett Oil Claims Nos.
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1, 2, and 3 ; Burls Oil Claim No. 7 ; and Puffy

Oil Claims Nos. 6, 7, and 8, all situate in the

Katalla Oil Fields, about eleven miles in an

easterly direction from the town of Katalla

in the Cordova Recording Precinct, Third Divi-

sion, Territory of Alaska, the notices of loca-

tion of which are recorded in the office of the

Recorder for said Cordova Recording Precinct

at Cordova, Alaska, to which records reference

is hereby made for a more particular descrip-

tion. Also 1 Model Super "D" Fort Worth

Spudder with reverse attachment; 1 25-45

H. P. Case Tractor; 200 ft. 121/2'' casing; 800

ft. 10'' casing; 1200 ft. 814" casing; 60 ft.

151^" casing; 1 control head; casing shoes;

casing clamps; miscellaneous casing tools and

equipment; [1*] 1 21/2 K. W. Flolight light-

ing plant and wiring equipment; belt and belt

clamps; drilling stems, bits and bailers; mis-

cellaneous drilling tools; miscellaneous black-

smith tools; wire and rope cable; pipe cutting

and threading tools; miscellaneous fittings;

fishing tools; miscellaneous tools and equip-

ment; 1 trailer; 1 portable Remington type-

writer; 5 tents; 6 blankets; 2 stoves; and

general camp and oil well drilling tools and

equipment. Said personal property above de-

scribed is situated on Burls Oil Claims Nos.

10 and 11, at the head of Controller Bay, about

11 miles east of Katalla, in the Cordova Re-

cording Precinct, Third Division, Territory of

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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Alaska, with the exception of the Fort Worth
Spudder and boom which are situated on the

road leading from said oil claims to Ruby Oil

Claims Nos. 4 and 5.

III.

That all of said oil claims are situated in a non-

contiguous group, and during all of the time

herein mentioned the said defendants have been en-

gaged in the working, operation and development

thereof as one property and one mine and that all

of the work and labor performed and services ren-

dered by plaintiff and by the said several assignors

of plaintiff, as hereinafter in this complaint and in

the several causes of action thereof alleged and

stated, was necessary and proper for the develop-

ment, working and operation of said claims as a

group and as one oil mining property and said work

and labor so performed and services so rendered by

plaintiff and his assignors, as hereinafter in this

complaint stated, actually tended to and did de-

velop and benefit all of said claims as a group.

IV.

That all of the work and labor performed and

services rendered by plaintiff and by and all of

the several assignors of plaintiff, as hereinafter in

this complaint and in the several causes of action

thereof alleged and stated, were so done, performed

and rendered at the instance of said defendants,

and each of them, and with the full knowledge and

approval of said defendants, [2] and said de-

fendants did not at any time give to plaintiff, or
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liis assignors in this complaint mentioned, or post

on or near said property any notice of any kind

that they would not be responsible for said work

or labor or for the wages earned by plaintiff or by

plaintiff's said assignors herein.

V.

That during all of the time herein mentioned the

said defendants were engaged in constructing, dig-

ging, drilling, boring, operating, completing and

repairing oil-wells and oil derricks upon the claims

above described and the personal property above

described was used during said entire period for

such purposes. That the work and labor performed

and services rendered by plaintiff and the several

assignors of plaintiff, as hereinafter and in this

complaint and in the several causes of action

thereof alleged and stated, were so performed and

rendered for the purposes of doing such construct-

ing, digging, drilling, boring, operating, complet-

ing and repairing oil-wells and oil derricks upon

said claims.

VI.

That on or about the 13th day of July, 1929,

plaintiff entered into a parol contract of employ-

ment with defendants whereby plaintiff agreed to

enter into the employ of said defendants forthwith

and to perform labor and render services around

and at said oil claims in the capacity of a foreman

of the oil-drilling crew, in directing said crew, and

in building camps, building roads, moving the drill-

ing machinery above described, and doing such
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other work as might be required of him by said

defendants at, upon and around said claims for the

agreed and stipulated wage of six dollars ($6.00)

per day, and board, and plaintiff's [3] exjjenses

in traveling between Cordova, Alaska, and Katalla,

Alaska, said wages to be paid monthly and all un-

paid wages to })e due and payable to plaintiff at the

termination of plaintiff's employment if not there-

tofore paid.

VII.

That under and in accordance with said contract

of employment plaintiff entered into the service of

and began to perform work and labor for said de-

fendants on the 13th day of July, 1929, in the

capacity hereinbefore described, and plaintiff

worked and labored continuously thereafter in such

employment and in the performance of said labor

up to and including the 20th day of November,

1929, that being the last day upon which plaintiff

so worked and labored and rendered services for

said defendants under said contract of employment.

That by reason of said contract of employment and

the work and labor performed and services ren-

dered by plaintiff for defendants thereunder, plain-

tiff earned and became entitled to receive from

said defendants wages in the total amount of seven

hundred eighty dollars ($780.00), and in addition

thereto plaintiff became entitled to the sum of

$10.00 more to cover his expenses between Cordova,

Alaska, and Katalla, Alaska. That plaintiff has

been paid upon said wages the sum of two hundred

fifty-one and 20/100 ($251.20) dollars, and no more.
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and that there is now due, owing and unpaid from

defendants to plaintiff on account of said contract

of employment and the work and labor performed

and services rendered by plaintiff for defendants

thereunder the sum of five hundred thirty-eight

and 80/100 ($538.80) dollars, after deducting all

just credits and offsets, no part of w^hich has been

paid. [4]

VIII.

That the work and labor so performed and ser-

vices rendered by plaintiff under said contract of

employment were performed and rendered as and

in the capacity of foreman of the oil-drilling crew

and in directing said crew, and in building camps,

building roads, moving drilling machinery and

clearing an oil-drilling site on Ruby Oil Claim No.

5 and in doing such other work as was required by

plaintiff of defendants at, on and around said

claims, in constructing, drilling and boring oil-

wells and erecting oil derricks on said oil claims.

IX.

That on the 21st day of November, 1929, and

within thirty days after the last day upon which

plaintiff performed labor and rendered services for

said defendants as aforesaid under said contract of

employment the said plaintiff, for the purposes of

maintaining, securing and perfecting his lien upon

said property and in order to secure payment of

the wages so as aforesaid due to him from said de-

fendants, duly filed for record and caused to be

recorded in the office of the Recorder of the Cor-

dova Recording Precinct, Third Division, Terri-
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toiy of Alaska, at Cordova therein, his claim of

lien upon said property, duly verified by him, which

said claim of lien was thereafter and on the said

21st day of November, 1929, duly recorded in said

office in a book kept therein for that purpose.

That a full, true and correct copy of said claim of

lien is hereto attached, marked Exhibit "A," and

the same is by reference incorjjorated in and made

a part of this complaint.

X.

That the sum of $20.00 is a reasonable sum to be

allowed [5] herein for the drawing, filing and

recording of said claim of lien. That the sum of

$150.00 is a reasonable sum to be allowed to plain-

tiff as his attorney's fee in this his first cause of

action.

And for a second cause of action plaintiff al-

leges :

I, II, III, IV and V.

Plaintiff hereby refers to Paragraphs I, II, III,

IV and V of plaintiff's first cause of action, here-

inabove in this complaint set forth, and by refer-

ence said plaintiff reavers and realleges each and

every averment and allegation set forth in said

paragraphs and adopts the same as Paragraphs I,

II, III, IV and V, respectively, of this plaintiff's

second cause of action.

VI.

That on or about the 27th day of July, 1929, one

George P. Byrnes, at Fort Worth, Texas, entered

into a parol contract of employment with said de-
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fendants whereby said George P. Byrnes agreed

to enter into the employ of the defendants forth-

with in the capacity of a driller at and around the

above-named oil claims, and in locating the comer

posts of said claims, locating drilling sites thereon,

building roads, inspecting wells, and doing such

other work as might be required of him upon and

around said claims, in constructing, drilling and

boring oil-wells and building oil derricks upon said

claims, by said defendants, at the agreed and

stipulated wage of twelve ($12.00) dollars per day

and board and the traveling expenses of the said

George P. Byrnes from Fort Worth, Texas, to said

oil claims near Katalla, Alaska, and return, and all

other necessary expenses incurred by the said

George P. Byrnes in performing his work for said

defendants. It was agreed and stipulated between

between said parties that the wages of said George

P. Byrnes should be paid monthly and that [6]

all unpaid wages should become due and payable

from defendants to George P. Byrnes at the ter-

mination of the employment of said George P.

Byrnes under said contract. In entering into said

contract with said George P. Byrnes the defendants

acted by and through the Oil Well Supply Co. de-

fendants' agent at Fort Worth, Texas, and said

contract of employment of George P. Byrnes was

subsequently and on the 2d day of August, 1929,

confirmed by said defendant Henry P. Harriman

for himself and for said defendant Alaska Consoli-

dated Oil Fields.
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VII.

That under and in accordance with said contract

of employment said George P. Byrnes entered into

the service of and began to perform work and labor

for said defendants on the 27th day of July, 1929,

in the capacity hereinbefore described and worked

and labored continuously thereafter in such em-

ployment and in the performance of said labor up

to and including the 15th day of November, 1929,

that being the last day upon which said George P.

Byrnes so w^orked and labored and rendered ser-

vices for said defendants under said contract of

employment. That by reason of said contract of em-

ployment and the work and labor performed and

services rendered by said George P. Byrnes for

defendants thereunder said George P. Byrnes

earned and became entitled to receive from said

defendants wages in the total sum of thirteen hun-

dred forty-four ($1344.00) dollars; that in addi-

tion thereto said George P. Byrnes was necessarily

compelled to and did incur hotel expenses at Cor-

dova, Alaska, from the 15th day of September,

1929, to the 4th day of October, 1929, in the amount

of $36.00, which said expenses were incurred in

performing his duties under said contract of em-

ployment; and also in addition thereto, and under

the terms of said contract, said Byrnes was en-

titled to receive [7] from said defendants his ex-

penses in returning to Fort Worth, Texas from

Katalla, Alaska, in the amount of two hundred and

twenty ($220.00) dollars, plus expenses at Cordova,

Alaska, amounting to fifty-six ($56.00) dollars.
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That the total amount thus earned by said George

P. Byrnes and which he became entitled to re-

ceive under said contract of employment is the sum

of sixteen hmidred and fifty-six ($1656.00) dol-

lars of which said amount he has been paid the

sum of forty-two ($42.00) dollars and no more,

leaving still due, owing and unpaid on said debt

the sum of sixteen hmidred and fourteen ($1614.00)

dollars, after deducting all just credits and offsets,

no part of which has been paid.

VIII.

That the work and labor so performed and ser-

vices rendered by said George P. Byrnes under said

contract of employment were performed and ren-

dered as and in the capacity of a driller at and

around said oil claims, in locating the corner posts

of said claims, locating drilling sites, building roads,

inspection of wells, building camps, moving drilling

machinery, clearing an oil-drilling site and doing

such other work and labor as was required of him

by said defendants under said contract, in con-

structing, drilling and boring oil-wells and erect-

ing oil derricks on said oil claims.

IX.

That on the 21st day of November, 1929, and

within thirty days after the last day upon which

said George P. Byrnes performed labor and ren-

dered services for said defendants, as aforesaid

under said contract of employment, the said

George P. Byrnes, for the purposes of maintain-

ing, securing and perfecting [8] his lien upon
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said property and in order to secure payment of

the wages so as aforesaid due to him from said

defendants, duly filed for record and caused to be

recorded in the office of the Recorder of the Cor-

dova Recording Precinct, Third Division, Terri-

tory of Alaska, at Cordova therein, his claim of

lien upon said property, duly verified by him, which

said claim of lien thereafter and on said 21st day

of November, 1929, was duly recorded in said office

in a book kept therein for that purpose. That a

full, true and correct copy of said claim of lien is

hereto attached marked Exhibit *'B," and the

same is by reference incorporated in and made a

part of this complaint.

X.

That the sum of $20.00 is a reasonable sum to

be allowed herein for the drawing, filing and re-

cording of said claim of lien. That the sum of

$350.00 is a reasonable sum to be allowed to plain-

tiff as his attorney's fees in this, his second cause

of action.

XI.

That on the 21st day of November, 1929, and

subsequent to the recording of his said claim of

lien, the said George P. Byrnes, for a valuable

consideration sold, assigned, transferred and set

over unto the plaintiff in this action all of said

debt so due from said defendants to said George

P. Byrnes, and his claim against said defendants

as hereinabove stated, and the lien of the said

George P. Byrnes upon and against the property

hereinabove described, and ever since said date
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the plaintiff has been, and he now is the lawful

owner of said debt and claim and lien and by

reason there is now due owing and unpaid from

said defendants to said plaintiff the sum of six-

teen hundred fourteen ($614.00) dollars, after de-

ducting all just credits and offsets, [9] and said

debt bears interest from the 21st day of September,

1929, at the rate of eight (8%) per cent per annum;

and by reason thereof said plaintiff has and claims

a lien for said amount upon and against said prop-

erty.

And for a Third Cause of Action Plaintiff Al-

leges :

I, II, III, IV and Y.

Plaintiff hereby refers to Paragraphs I, II, III,

IV, and V of plaintiff's first cause of action here-

inabove in this complaint set forth and by reference

said plaintiff re-avers and re-alleges each and every

averment and allegation set forth in said para-

gTaphs and adopts the same as Paragraphs I, II,

III, IV, and V, respectively, of this plaintiff's

third cause of action.

VI.

That on or about the 14th day of August, 1929,

at Katalla, Alaska, one Fred Sundling made and

entered into a certain parol contract of employ-

ment with defendants, in the making of which said

contract the said defendants acted by and through

L. V. Leeper, their agent for that purpose and

field superintendent, wherein and whereby it was

agreed that said Fred Sundling should forthwith

enter the employ of and perform work and labor
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and render services for said defendants at and

around said oil claims in locating drilling sites,

building roads, building camps, moving drilling

machinery, clearing a drilling site, and doing such

other work and labor was might be required of him

by the said defendants in constnicting, drilling and

boring oil-wells, upon said oil claims and in con-

structing oil derricks thereon at the agreed and

stipulated wage of five and 50/100 ($5.50) dollars

per day, and board, said wages to be paid monthly

and all unpaid wages to become due and payable to

Said Sundling at the termination of his employment.

VII.

That under and in accordance with said con-

tract of employment [10] said Fred Sundling

entered into the service of and began to perfoiTu

work and labor for said defendants on the 15th

day of August, 1929, in the capacity hereinbefore

described, and worked and labored continuously

thereafter in such employment and in the perform-

ance of said labor up to and including the 20th

day of November, 1929, that being the last day

upon which said Fred Sundling so worked and

labored and rendered services for said defendants

under said contract of employment. That by rea-

son of said contract of employment and the work

and labor performed by said Fred Sundling for

defendants thereunder said Fred Sundling earned

and became entitled to receive from said defendants

wages in the total sum of five hundred thirty-six

and 25/100 ($536.25) dollars, of which said amount

he has been paid the sum of thirty-nine and 75/100
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($39.75) dollars, and no more, leaving still due,

owing and unpaid on said debt the sum of four

hundred ninety-six and 50/100 ($496.50) dollars,

after deducting all just credits and offsets, no part

of which has been paid.

VIII.

That the work and labor so performed and

services rendered by said Fred Bundling under

said contract of employment were performed and

rendered as and in the capacity of locating drilling

sites, building roads, building camps, moving drill-

ing machinery, clearing a drilling site, and doing

such other work and labor as might be required of

him by the said defendants in constiTicting, drill-

ing and boring oil-wells upon said oil claims and

in constructing oil derricks thereon.

IX.

That on the 21st day of November, 1929, and

within thirty days after the last day upon which

said Fred Sundling performed labor and rendered

services for said defendants, as aforesaid [11]

under said contract of employment, the said Fred

Sundling, for the purposes of maintaining, secur-

ing and perfecting his lien upon said property,

and in order to secure payment of the wages so as

aforesaid due to him from said defendants, duly

filed for record and caused to be recorded in the

office of the Recorder of the Cordova Recording

Precinct, Third Division, Territory of Alaska, at

Cordova therein, his claim of lien upon said prop-

erty, duly verified by him, which claim of lien



vs. William Rains. 15

thereafter and on said 21st day of November, 1929,

was duly recorded in said office in a book kept

therein for that purpose. That a full, true and

correct copy of said claim of lien is hereto at-

tached marked Exhibit "C," and the same is by

reference incorporated in and made a part of this

complaint.

X.

That the sum of $20,00 is a reasonable sum to

be allowed herein for the drawing, filing and re-

cording of said claim of lien. That the sum of

$150.00 is a reasonable sum to be allowed to plain-

tiff as his attorney's fees in this, his third cause

of action.

XI.

That on the 21st day of November, 1929, and

subsequent to the recording of his said claim of

lien the said Fred Sundling, for a valuable con-

sideration sold, assigned, transferred and set over

unto the plaintiff in this action all of said debt so

due from said defendant to said Fred Sundling,

and his claim against said defendants as herein-

above stated, and the lien of the said Fred Sund-
ling upon and against the property hereinabove

described, and ever since said date the plaintiff has

been, and he now is, the lawful owner of said

debt and claim and lien and by reason thereof

there is now due, owing and unpaid from said

defendants to said plaintiff the sum of four hun-

dred ninety-six and 50/100 [12] ($496.50) dol-

lars, after deducting all just credits and offsets,

and said debt bears interest from the 21st day of

November, 1929, at the rate of eight (8%) per
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cent per annum; and by reason thereof said plain-

tiff has and claims a lien for said amount upon

and against said property.

And for a fourth cause of action plaintiff al-

leges :

I, II, III, IV and V.

Plaintiff hereby refers to Paragraphs I, II, III,

IV and V of plaintiff's first cause of action, here-

inabove in this complaint set forth and by reference

said plaintiff re-avers and re-alleges each and every

averment and allegation set forth in said praa-

graphs and adopts the same as Paragraphs I, II,

III, IV and V, respectively, of this plaintiff's

fourth cause of action.

VI.

That on or about the 13th day of September,

1929, at Katalla, Alaska, one George Felton made

and entered into a certain parol contract of em-

ployment with defendants, in the making of which

said contract the said defendants acted by and

through L. V. Leeper their agent for that purpose

and field superintendent, wherein and whereby it

was agreed that said George Felton should forthwith

enter the employ of and perform work and labor

and render services for said defendants at and

around said oil claims in locating drilling sites,

building roads, building camps, moving drilling

machinery, clearing a drilling site, and doing

such other work and labor as might be required of

him by the said defendants in constructing, drill-

ing and boring oil-wells upon said oil claims and
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in constructing oil derricks thereon at the a^eed

and stipulated wage of five and 50/100 ($5.50)

dollars per day and board, said wages to be jjaid

monthly and all unpaid wages to become [13]

due and payable to George Felton at the termina-

tion of said George Felton 's employment.

VII.

That under and in accordance with said contract

of em]3loyment said George Felton entered into

the services of and began to perform work and

labor for said defendants on the 13th day of Sep-

tember, 1929, in the caj^acity hereinbefore de-

scribed, and worked and labored continuously there-

after in such employment and in the performance

of said labor up to and including the 7tli day of

November, 1929, that being the last day upon which

said George Felton so worked and labored and

rendered services for said defendants under said

contract of employment. That by reason of said

contract of employment and the work and labor

performed by said George Felton for defendants

thereunder said George Felton earned and became

entitled to receive from said defendants wages in

the total sum of three hundred five and 25/100

($305.25) dollars, of which said amount he has

been paid the sum of six and 25/100 ($6.25) dol-

lars, and no more, leaving still due, owing and
unpaid on said debt the sum of two hundred and
ninety-nine ($299.00) dollars, after deducting all

just credits and offsets, no part of which has been

paid.
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YIII.

That the work and labor so performed and

services rendered by said George Felton under

said contract of employment were performed and

rendered as and in the capacity of locating drill-

ing sites, building roads, building camps, moving

drilling machinery, clearing a drilling site, and

doing such other work and labor as might be re-

quired of him by the said defendants in construct-

ing, [14] drilling and boring oil-wells upon said

oil claims and in constructing oil derricks thereon.

IX.

That on the 21st day of November, 1929, and

within thirty days after the last day upon which

George Felton performed work and labor and

rendered services for said defendants, as aforesaid

under said contract of employment, the said George

Felton, for the purposes of maintaining, securing

and perfecting his lien upon said property, and in

order to secure payment of the wages so as afore-

^id due to him from said defendants, duly

filed for record and caused to be recorded in the

office of the Recorder of the Cordova Recording

Precinct, Third Division, Territory of Alaska, at

Cordova therein, his claim of lien upon said prop-

erty, duly verified by him, which claim of lien

thereafter and on said 21st day of November, 1929,

was duly recorded in said office in a book kept

therein for that purpose. That a full, true and cor-

rect copy of said claim of lien is hereto attached

marked Exhibit "D," and the same is by reference

incorporated in and made a part of this complaint.
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X.

That the sum of $20.00 is a reasonable sum to

be allowed herein for the drawing, filing and re-

cording of said claim of lien. That the snm of

$150.00 is a reasonable sum to be allowed to plain-

tiff as his attorney's fees in this, his fourth cause

of action.

XI.

That on the 21st day of November, 1929, and

subsequent to the recording of his said claim of''

lien, the said George Felton, for a valuable con-

sideration sold, assigned, transferred and set over

unto the plaintiff in this action all of said debt so

due [15] from defendants to said George Fel-

ton and his against said defendants as hereinabove

stated, and the lien of the said George Felton upon

and against the property hereinabove described,

and ever since said date the plaintiff has been and

he now is, the lawful owner of said debt and claim

and lien and by reason thereof there is now due,

owing and unpaid from said defendants to said

plaintiff the sum of two hundred and ninety-nine

($299.00) dollars after deducting all just credits

and offsets, and said debt bears interest from the

21st day of November, 1929, at the rate of eight

(8%) per cent per annum; and by reason thereof

said plaintiff has and claims a lien for said

amount upon and against said property.

And for a fifth cause of action plaintiff alleges:

I, II, III, IV and V.

Plaintiff hereby refers to Paragraphs I, II, III,

IV, and V of plaintiff's first cause of action, herein-
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above in this complaint set forth, and by reference

said plaintiff re-avers and re-alleges each and every

averment and allegation set forth in said paragraph

and adopts the same as Paragraphs I, II, III, IV
and V, respectively, of this plaintiff's fifth cause of

action.

VI.

That on or about the 24th day of June, 1929, one

Trice W. Gates, at Denver, Colorado, entered into

a parol contract of employment with said defend-

ants whereby said Trice W. Grates agreed to enter

into the employ of the defendants forthwith in the

capacity of a driller at and around the above-named

oil claims, and in locating the corner posts of said

claims, locating drilling sites thereon, building

roads, inspecting wells and doing such other work

as might be required of him upon and around said

claims, in constructing, drilling and boring oil-wells

[16] and building oil derricks upon said claims, by

said defendants, at the agreed and stipulated wage

of twelve ($12.00) dollars per day and board and the

traveling expenses of the said Trice W. Gates from

Denver, Colorado, to said oil claims near Katalla,

Alaska, and return, and all other necessary expenses

incurred by the said Trice W. Gates in performing

his work for said defendants. It was agreed and

stipulated between said parties that the wages of

said Trice W. Gates should be paid monthly and that

all unpaid wages should become due and payable

from defendants to Trice W. Gates at the termi-

nation of the employment of said Trice W. Gates

under said contract. In entering into said contract
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with said Trice W. Gates the defendants acted by

and throngh Henry R. Harriman who acted for

himself individually and for said defendant corpora-

tion.

VII.

That under and in accordance with said contract

of employment said Trice W. Gates entered into the

service of and began to perform work and labor

for said defendants on the 25th day of July, 1929,

in the capacity hereinbefore described and worked

and labored continuously thereafter in such employ-

ment and in the performance of said labor up to and

including the 15th day of November, 1929, that

being the last day upon w^hich said Trice W. Gates

so worked and labored and rendered services for

said defendants under said contract of employment.

That by reason of said contract of employment and

the work and labor performed and services rendered

by said Trice W. Gates for defendants thereunder

said Trice W. Gates earned and became entitled to

receive from said defendant wages in the total sum
of thirteen hundred sixty-eight ($1368.00) dollars;

that in addition thereto and as a part of the terms of

said contract, the said Trice W. Gates w^as entitled

[17] to receive from said defendants his expenses

in returning to Denver. Colorado, from Katalla,

Alaska, in the amount of two hundred ($200.00) dol-

lars, expenses at Cordova, Alaska, amounting to

fifty-six ($56.00) dollars. That the total amount

thus earned by said Trice W. Gates and which he

became entitled to receive under said contract of

employment is the sum of sixteen hundred and
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twenty-four ($1624.00) dollars, of which said

amount he has been paid the sum of two hundred

thirty-five and 40/100 (235.40) dollars, and no more,

leaving still due, owing and unpaid on said debt the

sum of thirteen hundred eighty-eight and 60/100

($1388.60) dollars, after deducting all just credits

and offsets, no part of which has been paid.

VIII.

That the work and labor so performed and ser-

vices rendered by said Trice W. Gates under said

contract of employment were performed and ren-

dered as and in the capacity of a driller at and

around said oil claims, in locating the corner posts

of said claims, locating drilling sites, building

roads, inspection of wells, building camps, moving

drilling machinery, clearing an oil-drilling site and

such other work and labor as was required of him

by the said defendants under said contract in con-

structing drilling and boring oil-wells and erecting

oil derricks on said oil claims.

IX.

That on the 21st day of November, 1929, and

within thirty days after the last day upon which

said Trice W. Gates performed labor and rendered

services for said defendants, as aforesaid under said

contract of employment, the said Trice W. Gates,

for the purposes of maintaining, securing and per-

fecting his lien upon said property, and in order to

secure payment of the w^ages so as aforesaid due to

him from said defendants, duly [18] filed for rec-

ord and caused to be recorded in the office of the
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Recorder of the; Cordova Recording Precinct, Third

Division, Territory of Alaska, at CJordova therein,

his claim of lien upon said property, duly verified

by him, which said claim of lien thereafter and on

said 21st day of November, 1929, was duly recorded

in said office in a book kept therein for that x^ur-

pose. That a full, true and correct copy of said

claim of lien is hereto attached marked Exhibit '^E"

and the same is by reference incorporated in and

made a part of this complaint.

X.

That the sum of $20.00 is a reasonable sum to be

allowed herein for the drawing, tiling and recording

of said claim of lien. That the sum of $350.00 is

a reasonable sum to be allowed to plaintiff as his at-

torneys ' fees in this, his fifth cause of action.

XI.

That on the 21st day of November, 1929,

and subsequent to the recording of his said

claim of lien, the said Trice W. Gates, for a

valuable consideration sold, assigned, transferred

and set over unto the plaintiff in this action

all of said debt so due from said defendant

to said Trice W. Gates and his claim against said

defendants as hereinabove stated, and the lien of the

said Trice W. Gates upon and against the property

hereinabove described, and ever since said date the

plaintiff has been, and he now is, the lawful OAA^ier

of said debt and claim and lien and by reason thereof

there is now due, owing and unpaid from said de-

fendant to said plaintiff the sum of thirteen hun-
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dred eighty-eight and 60/100 ($1388.60) dollars,

after deducting all just credits and offsets, and said

debt hears interest from the 21st day of November,

1929, at the rate of eight (8%) per cent per annmn;

and by reason thereof said plaintiff has and claims a

lien [19] for said amount upon and against said

property.

And for a sixth cause of action plaintiff alleges:

I, II, III, IV and V.

Plaintiff hereby refers to Paragraphs I, II, III,

IV and V of plaintiff's first cause of action, herein-

above in this complaint set forth, and by reference

said plaintiff re-avers and re-alleges each and every

averment and allegation set forth in said paragraphs

and adopts the same as Paragraphs I, II, III, IV
and V, respectively, of this plaintiff's sixth cause of

action.

VI.

That on or about the 3d day of October, 1929,

at Katalla, Alaska, one Hugh McCrossan made and

entered into a certain parol contract of employment

with defendants, in the making of which said con-

tract the said defendants acted by and through L.

V. Leeper, their agent for that purpose and field

superintendent, wherein and whereby it was agreed

that said Hugh McCrossan should forthwith enter

the employ of and perform work and labor and ren-

der services for said defendants as a cook in cooking

for the men employed by said defendants at and

around said oil claims who were locating drilling

sites, building roads, building camps, moving drill-

ing machinery, clearing a drilling site, and doing
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such, other work and labor as might be required of

them by the said defendants in constructing, drill-

ing and boring oil-wells upon said oil claims and in

constructing oil derricks thereon, at the agreed and

stipulated wage of five and 50/100 ($5.50) dollars

per day and board, said wages to be paid monthly

and all unpaid wages to become due and payable to

Hugh McCrossan at the termination of said Hugh
McCrossan's employment. [20]

VII.

That under and in accordance with said contract

of employment said Hugh McCrossan entered into

the services of and began to perform work and

labor for said defendants on the 4th day of October,

1929, in the capacity hereinbefore described, and

worked and labored continuously thereafter in such

employment and in the performance of said labor

up to and including the 15th day of November, 1929,

that being the last day upon which said Hugh Mc-

Crossan so worked and labored and rendered ser-

vices for said defendant under said contract of em-

ployment. That by reason of said contract of em-

ployment and the w^ork and labor performed by said

Hugh McCrossan for defendants thereunder said

Hugh McCrossan earned and became entitled to re-

ceive from said defendant wages in the total sum of

two hmidred thirty-six and fifty/lOOths ($236.50)

dollars, of which amount he has been paid the sum of

two dollars and fifty cents ($2.50), and no more,

leaving still due, omng and unpaid on said debt the

sum of two hundred thirty-four ($234.00) dollars,
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after deducting all just credits and offsets, no part

of which has been paid.

VIII.

That the work and labor so performed and ser-

vices rendered by said Hugh McCrossan under said

contract of employment were performed and ren-

dered as and in the capacity of a cook in cooking

for the men who were working on drilling sites,

building roads, building camps, moving drilling ma-

chinery clearing a drilling site, and doing such other

work and labor as might be required of them by the

said defendants in constructing, drilling and boring

oil-wells upon said oil claims and in constructing oil

derricks thereon. [21]

IX.

That on the 21st day of November, 1929, and

within thirty days after the last day upon which

Hugh McCrossan performed work and labor and

rendered services for said defendants, as aforesaid,

under said contract of employment the said Hugh
McCrossan, for the purposes of maintaining, secur-

ing and perfecting his lien upon said property, and

in order to secure payment of the wages so as afore-

said due to him from said defendants, duly filed for

record and caused to be recorded in the office of the

Eecorder of the Cordova Recording Precinct, Third

Division, Territory of Alaska, at Cordova therein,

his claim of lien upon said property, duly verified by

hiin, which said claim or lien thereafter and on said

21st day of November, 1929, was duly recorded in

said office in a book kept therein for that purpose.

That a full, true and correct copy of said claim of

lien is hereto attached marked Exhibit '*F" and the
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same is by reference incorporated in and made a

part of this complaint.

X.

That the sum of $20.00 is a reasonable sum to be

allowed herein for the drawing, filing and recording

of said claim of lien. That the sum of $150.00 is a

reasonable sum to be allowed to plaintiff as his at-

torney's fees in this, his sixth cause of action.

XI.

That on the 21st day of November, 1929, and sub-

sequent to the recording of his said claim of lien,

the said Hugh McCrossan, for a valuable considera-

tion sold, assigned, transferred and set over unto

the plaintiff in this action all of said debt so due

from said defendants to said Hugh McCrossan and

his claim against said defendants as hereinabove

stated, and the lien of the said Hugh McCrossan

upon and against the property hereinabove de-

scribed, and ever since said date the plaintiff has

been, and he now is, [22] the lawful owTier of

said debt and claim and lien and by reason thereof

there is now due, owing and impaid from said

defendant to said plaintiff the sum of two hundred

and thirty-four ($234.00) dollars, after deducting

all just credits and offsets, and said debt bears in-

terest from the 21st day of November, 1929, at the

rate of eight (8%) per cent per annum; and by rea-

son thereof said plaintiff has and claims a lien for

said amount upon and against said property.

And for a seventh cause of action plaintiff' alleges

:

I, II, III, ly and Y.

Plaintiff hereby refers to Paragraphs I, II, III,
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IV and V, of plaintiff's first cause of action, here-

inabove in this complaint set forth and by reference,

said plaintiff re-avers and re-alleges each and every

averment and allegation set forth in said para-

graphs and adopts the same as Paragraphs I, II,

III, IV and V, respectively, of this plaintiff's

seventh cause of action.

VI.

That on or about the 25th day of May, 1929, one

L. V. Leeper entered into a parol contract of em-

ployment with said defendants whereby said L. V.

Leeper agreed to enter into the employ of the de-

fendants forthwith in the capacity of field superin-

tendent at and around the above-named oil claims,

and in locating the corner posts of said claims, locat-

ing drilling sites thereon, building roads, inspecting

wells, and doing such other work as might be re-

quired of him upon and around said claims, in con-

structing, drilling and boring oil-wells and building

oil derricks upon said claims, by said defendants,

at the agreed and stipulated wage of three hundred

dollars ($300.00) per month and board and expenses

incurred in performing his work. It was agreed

and stipulated between said [23] parties that the

wages of said L. V. Leeper should be paid monthly

and that all unpaid wages should become due and

payable from defendants to L. V. Leeper at the ter-

mination of the employment of said L. V. Leeper

under said contract. In entering into said contract

with said L. V. Leeper the defendants acted by and

through Henry R. Harriman who acted for himself

individually and for said defendant corporation.
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VII.

That under and in accordance with said contract

of employment said L. V. Leeper entered into the

service of and began to perfomi work and labor

for said defendants on the 1st day of June, 1929,

in the capacity hereinbefore described and worked

and labored continuously thereafter in such em-

ployment and in the performance of said labor up to

and including' the 20th day of November, 1929, that

being the last day upon which said L. V. Leeper so

worked and labored and rendered services for said

defendants under said contract of employment.

That by reason of said contract of employment and

the work and labor performed and services ren-

dered by said L. V. Leex)er for defendants there-

under, said L. V. Leeper earned and became en-

titled to receive from said defendant wages in the

total sum of seventeen hundred ($1700.00) dollars.

That in addition thereto and as a part of the terms

of said contract, the said L. V. Leeper was entitled

to receive from said defendants the sum of one

hundred fifty-three ($153.00) dollars, necessary

expenses incurred in the performance of his duties.

That the total amount thus earned by said L. V.

Leeper and which he became entitled to receive

under said contract of employment is the sum of

eighteen hundred fifty-three ($1853.00) dollars, of

which said amount he has been paid the sum of

two hundred forty-four and 83/100 ($244.83) dol-

lars, and no more, leaving [24] still due, owing

and unpaid on said debt the sum of sixteen hundred

eight and 17/100 ($1608.17) dollars after deducting
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all just credits and offsets, no part of which has

been paid.

VIII.

That the work and labor so performed and ser-

vices rendered by said L. V. Leeper under said

contract of employment were performed and ren-

dered as and in the capacity of field superintendent

on and around said oil claims, in locating the

corner posts of said claims, locating drilling sites,

building roads, inspection of wells, building camps,

moving drilling machinery, clearing an oil drilling-

site and such other work and labor as was required

of him by the said defendants under said contract

in constructing, drilling and boring oil-wells and

erecting oil derricks on said oil claims.

IX.

That on the 21st day of November, 1929, and

within thirty days after the last day upon which

said L. Y. Leeper performed labor and rendered

services for said defendants, as aforesaid under

said contract of employment, the said L. V. Leeper,

for the purposes of maintaining, securing and per-

fecting his lien upon said property, and in order

to secure payment of the wages so as aforesaid due to

him from said defendants, duly filed for record and

caused to be recorded in the office of the Recorder

of the Cordova Recording Precinct, Third Divi-

sion, Territory of Alaska, at Cordova therein, his

claim of lien upon said property, duly verified by

him, which said claim of lien thereafter and on

said 21st day of November, 1929, was duly recorded

in said office in a book kept therein for that pur-
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pose. That a full, true and correct eoijy of said

claim of lien is hereto attached marked Exhibit

"CI," and the same is by reference incorporated in

and made part of this complaint. [25]

X.

That the sum of $20.00 is a reasonable sum to

be allowed plaintiff herein for the drawing, filing

and recording of said claim of lien. That the

sum of $350.00 is a reasonable sum to be allowed

to plaintiff as his attorney's fees in this, his seventh

cause of action.

XI.

That on the 21st day of November, 1929, and sub-

sequent to the recording of his said claim of lien,

the said L. V. Leeper, for a valuable considera-

tion, sold, assigned, transferred and set over unto

the plaintiff in this action all of said debt so due

from said defendant to said L. V. Leeper, and his

claim against said defendants as hereinabove stated,

and the lien of the said L. V. Leeper upon and

against the property hereinabove described, and

ever since said date the plaintiff has been and he now
is, the lawful owner of said debt and claim and

lien and by reason thereof there is now due, owing

and unpaid from said defendant to said plaintiff

the sum of sixteen hundred eight and 17/100 $1608.-

17) dollars, after deducting all just credits and

offsets, and said debt bears interest from the 21st

day of November, 1929, at the rate of eight (8%)
per cent per annum; and by reason thereof said

plaintiff has and claims a lien for said amount

upon and against said property.
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XII.

That the full name of the said L. V. Leeper, who

so assigned said debt, claim and lien to the plaintiff

herein is Leon V. Leeper, and his said claim of lien,

a copy of which is attached to and made a part of

this complaint as aforesaid, was signed by him with

his full name, to wit, Leon V. Leeper ; that the said

Leon V. Leeper who signed and made oath to said

claim of lien is the identical individual who is named

and described in this cause of action [26] as L. V.

Leeper.

WHEREFORE, plaintiif prays judgment against

defendants, and each of them, as follows

:

First: That plaintiff have personal judgment

against said defendants, and each of them for the

sum of six thousand one hundred ninety-seven and

07/100 ($6,197.07) dollars, together with interest

thereon at the rate of eight (8%) per cent per an-

num from November 21, 1929, until date of judg-

ment, and together with the further and additional

sum of one hundred and forty ($140.00) dollars for

drawing, preparing and recording said claims of

liens in the foregoing complaint described, and to-

gether with the further and additional sum of six-

teen hundred and fifty ($1650.00) dollars as fees for

plaintiff's attorneys in this action; and for plain-

tiff's costs and disbursements in this action incurred.

Second: That the liens of plaintiffs and plaintiff's

assignors as hereinabove stated and set out, upon

and against the premises and property of said de-

fendants hereinabove described, be adjudged and de-

clared to be first, prior and superior liens upon said
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premises and property for the full amounts thereof

as hereinabove stated; that said liens be enforced

and foreclosed herein and that said premises and

property be sold under the judgment of the Court

herein for the satisfaction of the sums so due from

defendants to plaintiff as hereinabove stated; that

said liens be adjudged and declared to be prior and

superior to any and all other liens, claims, rights,

titles or interest of said defendants, or either of

them, and of every person or persons claiming or to

claim by, through or under said defendants, or either

of them ; that the sale of said premises and property

under the judgment to be rendered herein be made
in accordance with law and the practice of this Hon-

orable Court, and that at such sale or sales the [27]

plaintiff, or any other party to this action, may be-

come the purchaser or purchasers of the premises

and property so sold.

Third : That the plaintiff have such other and fur-

ther relief as to this Honorable Court may seem

just and equitable.

DONOHOE & DIMOND,
Attorneys for Plaintiff. [28]

United States of America,

Territory of Alaska,—ss.

A. J. Dimond, being first duly sworn, upon his

oath says:

I am one of the attorneys for the plaintiff named
in the foregoing complaint. I have read said com-

plaint, know the contents thereof and I believe the

same to be true. I make this affidavit of verifica-

tion to said complaint for and on behalf of said
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plaintiff, and for the reason that said plaintiff is

not present at Valdez, Alaska, where this affidavit

of verification is made, nor within one hundred

miles thereof, and it is therefore impossible without

great delay to secure the verification of said plain-

tiff to said complaint in person.

A. J. DIMOND.

Subscribed and sworn to before me this 23d day

of November, 1929.

[Notarial Seal] FRANK J. HAYES,
Notary Public for Alaska.

My commission expires May 25, 1933.

Endorsement on complaint: Filed Nov. 23, 1929.

[29]

EXHIBIT "A."

STATEMENT OF LIEN.

WILLIAM RAINS
vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN.

NOTICE IS HEREBY GIVEN that WILLIAM
RAINS, of Cordova, Alaska, claims a lien upon the

following described oil mining claims, equipment,

tools, machinery, premises and property:

Ruby Oil Claims Nos. 1, 2, 3, 4, and 5; Chilkat

Oil Claim No. 11 ; Barrett Oil Claims Nos. 1, 2, and

3 ; Burls Oil Claim No. 7 ; and Puffy Oil Claims Nos.

6, 7, and 8, all situate in the Katalla Oil Fields,

about eleven miles in an easterly direction from the
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town of Katalla, in the Cordova Recording Precinct,

Third Division, Territory of Alaska, the notices of

location of which are recorded in the office of the

Recorder for said Cordova Recording Precinct at

Cordova, Alaska, to which records reference is

hereby made for a more particular description.

Also 1 Model Super "D" Fort Worth Spudder with

reverse attachment ; 1 25-45 H. P. Case Tractor ; 200

ft. 121/2" casing; 800 ft. 10'^ casing; 1200 ft. 81/4" cas-

ing; 60 ft. 151/^" casing ; 1 control head; casing shoes;

casing clamps; miscellaneous casing tools and equip-

ment ; 1 214 K. W. Flolight lighting plant and wiring

equipment ; belt and belt clamps ; drilling stems, bits

and bailers ; miscellaneous drilling tools ; miscellane-

our blacksmith tools ; wire and rope cable
;
pipe cut-

ting and threading tools ; miscellaneous fittings ; fish-

ing tools ; miscellaneous tools and equipment ; 1 trail-

er ; 1 portable Remington typewriter ; 5 tents ; 6 blank-

ets ; 2 stoves ; and general camp and oil well drilling

tools and equipment. Said personal property above

described is situated on Burls Oil Claims Nos. 10 and

11, at the head of Controller Bay, about 11 miles east

of Katalla, in the Cordova Recording Precinct,

Third Division, Territory of Alaska, with the ex-

ception of the Fort Worth Spudder and boom which

are situated on the road leading from said oil claims

to Ruby Oil Claims Nos. 4 and 5. That the reputed

owners of said property and the lessors or holders

under prospecting permits from the United States

Government of said oil claims so far as known to

this lienor are Alaska Consolidated Oil Fields, a

corporation, and/or Henry R. Harriman.
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That said lien is claimed by the above-named

claimant imder and by virtue of a certain parol

agreement made and entered into on or about the

13th day of July, 1929, between claimant and said

Alaska Consolidated Oil Fields and Henry R. Har-

riman acting by and through L. V. Leeper, their

agent and field superintendent, at Cordova, Alaska,

whereby claimant agreed to and did render services

around and at said above-named oil claims in capa-

city of foreman of the oil drilling crew in directing

said crew and in building camps, building roads,

moving drilling machinery above described, clearing

oil drilling site on Ruby Oil Claim No. 5, in the Cor-

dova Precinct, Territory of Alaska; all of which

work and labor was performed in constructing, drill-

ing, boring and completing oil wells and oil derricks

upon said above described oil claims. That said

contract between claimant and said Alaska Consoli-

dated Oil Fields and Henry R. Harriman provided

that claimant should receive board, $6.00 per day

and expenses to and from Katalla, Alaska. [30]

That under and in accordance with said contract

of employment claimant entered into the service of

said Alaska Consolidated Oil Fields and Henry R.

Harriman on the 13th day of July, 1929, in the capa-

city hereinbefore described, and worked continu-

ously thereafter up to and including the 20th day of

November, 1929. That the last day on which this

claimant worked under said contract of employment

was the 20th day of November, 1929; that thirty

days have not elapsed since claimant ceased to work
and labor under said contract of employment. That
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during said contract of employment and under the

terais thereof claimant earned wages amounting to

the sum of seven hundred eighty ($780.00) dollars,

of which amount $251.20 has been j)aid. That in ad-

dition thereto claimant is entitled to the sum of

$10.00 due and owing him under said contract of

employment covering expenses to and from Katalla,

Alaska. That claimant hereby claims a lien upon

said property heretofore described in the amount of

five hundred thirty-eight dollars ($538.80) and

eighty cents, after deducting all just credits and off-

sets. That no part of said sum has been paid.

That said Alaska Consolidated Oil Fields and said

Henry R. Harriman during all of the period of

claimant's employment were engaged in construct-

ing, digging, drilling, boring, operating, completing

and repairing oil wells and oil derricks upon the oil

claims above described; and the personal property

above described was used during the period of his said

employment for such purposes. That the labor and

services rendered by claimant were for the purpose

of doing such constructing, digging, drilling, boring,

operating, completing and repairing oil wells and

oil derricks upon said oil claims.

WHEREFORE, claimant claims a lien on said

above-described and mentioned property in the

amount of $538.80, and for a further sum of $20.00

for preparing and recording this statement of lien,

and for a further reasonable attorneys' fee to be

fixed by the court for the foreclosure of this lien

claim.

WM. RAINS.
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United States of America,

Territory of Alaska,—ss.

William Rains, being first duly sworn, upon his

oath deposes and says: I am the claimant above-

named ; that I have read the above statement of lien,

know the contents thereof, and that the same is true.

WM. RAINS.

Subscribed and sworn to before me this 21st day of

November, 1929.

[Seal] THOMAS M. DONOHOE,
Notary Public for Alaska.

My commission expires Aug. 16, 1932. [31]

EXHIBIT ''B."

STATEMENT OF LIEN.

GEORGE P. BYRNES
vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN.

NOTICE IS HEREBY GIVEN that GEORGE
P. BYRNES, of Cordova, Alaska, claims a lien

upon the following described oil mining claims,

equipment, tools, machinery, premises and prop-

erty :

Ruby Oil Claims Nos. 4 and 5; Chilkat Oil Claim

No. 11; Barrett Oil Claims Nos. 1, 2 and 3; and
Pulfy Oil Claims Nos. 6, 7, and 8, all situate in the

Katalla Oil Fields, about eleven miles in an east-

erly direction from the town of Katalla, in the
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Cordova Recording Precinct, Third Division, Ter-

ritory of Alaska, the notices of location of which

are recorded in the office of the Recorder for said

Cordova Recording Precinct at Cordova, Alaska,

to which records reference is hereby made for a

more particular description. Also 1 Model Super

*'D" Fort Worth Spudder v^ith reverse attach-

ment; 1 25-45 H. P. Case Tractor; 200 ft. 12%"

casing; 800 ft. 10" casing; 1200 ft. 81/4" casing;

60 ft. 151/^" casing; 1 control head; casing shoes;

casing clamps ; miscellaneous casing tools and equip-

ment; 1 2% K. W. Flolight lighting plant and wir-

ing equipment; belt and belt clamps; drilling stems,

bits and bailers; miscellaneous drilling tools; mis-

cellaneous blacksmith tools; wire and rope cable;

pipe cutting and threading tools; miscellaneous

fittings ; fishing tools ; miscellaneous tools and equip-

ment; 1 trailer; 1 portable Remington typewriter;

5 tents ; 6 blankets ; 2 stoves ; and general camp and

oil-well drilling tools and equipment. Said per-

sonal property above described is situated on Burls

Oil Claims Nos. 10 and 11, at the head of Controller

Bay, about 11 miles east of Katalla, in the Cordova

Recording Precinct, Third Division, Territory of

Alaska, with the exception of the Fort Worth
Spudder and boom which are situated on the road

leading from said oil claims to Ruby Oil Claims

Nos. 4 and 5. That the reputed owners of said

property and the lessors or holders under prospect-

ing permits from the United States Government

of said oil claims so far as known to this lienor are
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Alaska Consolidated Oil Fields, a corporation,

and/or Henry E. Harriman.

That said lien is claimed by the above-named

claimant under and by virtue of a certain parol

agreement made and entered into on or about the

27th day of July, 1929, between said claimant and

said Alaska Consolidated Oil Felds and Henry R.

Harriman acting by and through the Oil-Weil Sup-

ply Co., their agent, at Fort Worth, Texas, and sub-

sequently and on the 2nd day of August, 1929, con-

firmed by said Heniy R. Harriman for himself and

for said Alaska Consolidated Oil Fields, whereby

claimant agreed to and did render services and

labor in the capacity of driller at and around said

above-named oil claims in locating corner posts of

claims, locating drilling sites, building roads, in-

specting wells on Chilkat Oil Claim No. 11, building

camps, moving drilling machinery and clearing

oil drilling site on Ruby Oil Claim No. 5, in the

Cordova Precinct, Territory of Alaska, all of

which work and labor was performed in construct-

ing, drilling, boring and completing oil-wells and oil

derricks upon said above-described oil claims.

That said contract between claimant and said

Alaska Consolidated Oil Fields and Henry R. Har-

riman provided that claimant should receive board,

$12.00 per day from and including the 27th day

of July, 1929, traveling expenses from Fort Worth,

Texas, to said oil claims near Katalla, Alaska, and

return, and other necessary [32] expenses in-

curred in performing claimant's work.

That under and in accordance with said con-
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tract of employment claimant entered into the ser-

vice of said Alaska Consolidated Oil Fields and

Henry R. Harriman on the 27th day of July, 1929,

in the capacity hereinbefore described, and worked

continuously thereafter up to and including the

15th day of November, 1929. That the last day on

which this claimant worked under said contract

of employment was the 15th day of November,

1929 ; that thirty days have not elapsed since claim-

ant ceased to work and labor under said contract

of employment. That during said contract of em-

ployment and under the terms thereof claimant

earned wages amounting to the sum of one thou-

sand three hundred forty-four dollars ($1,344.00)

after deducting all just credits and offsets. That

in addition thereto claimant was necessarily com-

pelled to and did incur hotel expenses at Cordova,

Alaska, from the 15th day of September to the 4th

day of October, 1929, in the amount of $36.00 which

said expenses were incurred in performing his duties

of driller under his contract of employment; and

also in addition thereto and under the terms of said

contract claimant is entitled to his expenses return-

ing to Fort worth, Texas, in the amount of $220.00

plus expenses at Cordova, Alaska, amounting to

$56.00, making a total amount of $1,656.00, of which

said amount claimant has received an advance for

expenses of $42.00, leaving a balance of $1,614.00

due claimant. That claimant hereby claims a lien

upon said property heretofore described in the

amount of one thousand six hundred fourteen dol-
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lars ($1,614.00), after deducting aU just credits and

offsets. That no part of said sum has been jjaid.

That said Alaska Consolidated Oil Fields and said

HeniyR.Harriman during all of the period of claim-

ant's emjjloyment was engaged in constructing,

digging, di'illing, boring, operating, comxjleting and

refjairing oil-wells and oil derricks upon the oil

claims above described; and the personal property

above described was used during the period of his

said emplo^^nent for such xjur2:)0ses. That the labor

and services rendered by claimant were for the jjU-r-

pose of doing such constructing, digging, drilling,

boring, operating, comjjleting and repairing oil-weUs

and oil derricks ujoon said oil claims.

WHEREFORE, claimant claims a lien on said

above-described and mentioned pro^jerty in the

amount of $1,614.00, and for a further sum of 820.00

for jjreparing and recording this statement of lien,

and for a further reasonable attorneys' fee to be

fixed by the court for the foreclosure of this lien

claim.

GEORGE P. BYRXES.

United States of America,

Territoiy of Alaska,—ss.

George P. Byrnes, being first duly sworn, upon

his oath deposes and says : I am the claimant above

named ; that I have read the above statement of lien,

know the contents thereof, and that the same is true.

GEORGE P. BYRXES.
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Subscribed and sworn to before me tin^ 16th. day

of November, 1929.

[Seal] THOIIAS M. DOXOHOE,
Notary PnbUc for Alaska.

Mf eommiaaion expires Aug. 16, 1932. [33]

EXHIBIT "C."

STATEMENT OF LIEN.

FEED SUNBLING
V3.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENEY R. HAEREVIAN.

NOTICE IS HEEEBY GIVEN tliat FEED
SUNDLING, of Katalla. Alaska, claims a lien upon

the following described oil mining claims, equip-

ments tools, machinery, premises and property:

Euby Oil Claims Nos. 1, 2, 3, 4, and 5 ; Chilkat Oil

Claim No. 11; Barrett Oil Claims Nos. 1, 2, and 3;

Burls Oil Claim No. 7; and Puffy Oil Claims Noa.

6, 7, and 8, all situate in the Katalla Oil Fields, about

eleven miles in an easterly direction from the town

of Katalla. in the Cordova Eecording Precinct,

Third Division, Territory of Alaska, the notices of

location of which, are recorded in the office of the

Recorder for said Cordova Eecording Precinct at

Cordova, Alaska, to which records reference is

hereby made for a more particular description.

Also 1 Model Super ''D'' Fort Worth Spudder with

reverse attachment; 1 25-45 H. P. Case Tractor; 200

ft. 12y2" easing; 800 ft. 10" casing; 1200 ft. 814"
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casing; 60 ft. I5I/2'' casing; 1 control head; casing

shoes ; casing clamps ; miscellaneous casing tools and

equipment ; 1 21/2 K. W. Flolight lighting plant and

wiring equipment; belt and belt clamps; drilling

stems, bits and bailers ; miscellaneous drilling tools

;

miscellaneous blacksmith tools; wire and rope

cable; pipe cutting and threading tools; miscella-

neous fittings ; fishing tools ; miscellaneous tools and

equipment; 1 trailer; 1 portable Remington type-

writer; 5 tents; 6 blankets; 2 stoves; and general

camp and oil-well drilling tools and equipment.

Said personal property above described is situated

on Burls Oil Claims Nos. 10 and 11, at the head of

Controller Bay about 11 miles east of Katalla, in

the Cordova Eecording Precinct, Third Division,

Territory of Alaska, with the exception of the Fort

Worth Spudder and boom which are situated on the

road leading from said oil claims to Ruby Oil Claims

Nos. 4 and 5. That the reputed owners of said

property and the lessors or holders under pros-

pecting permits from the United States Grovernment

of said oil claims so far as known to this lienor are

Alaska Consolidated Oil Fields, a corporation, and/

or Henry R. Harriman.

That said lien is claimed by the above-named

claimant under and by virtue of a certain parol

agreement made and entered into on or about the

14th day of August, 1929, between claimant and said

Alaska Consolidated Oil Fields and Henry R. Har-

riman acting by and through L. V. Leeper, their

agent and field superintendent, at Katalla, Alaska,

whereby claimant agreed to and did render services
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and labor in the capacity of laborer at and around

said above-named oil claims in locating drilling sites,

building roads, building camps, moving above de-

scribed drilling machinery, and clearing oil drilling

site on Ruby Oil Claim No. 5, in the Cordova Pre-

cinct, Territory of Alaska; all of which work and

labor was performed in constructing, drilling, bor-

ing and completing oil-wells and oil derricks upon

said above described oil claims. That said contract

between claimant and said Alaska Consolidated Oil

Fields and Henry R. Harriman provided that claim-

ant should receive board, and $5.50 per day. [34]

That under and in accordance with said contract

of employment claimant entered into the service of

said Alaska Consolidated Oil Fields and Henry R.

Harriman on the 15th day of August, 1929, in the

capacity hereinbefore described, and worked con-

tinuously thereafter up to and including the 20th

day of November, 1929. That the last day on which

this claimant worked under said contract of employ-

ment was the 20th day of November, 1929; that

thirty days have not elapsed since claimant ceased

to work and labor under said contract of employ-

ment. That during said contract of employment

and under the terms thereof claimant earned wages

amounting to the sum of five hundred thirty-six dol-

lars ($536.25) and twenty-five cents, of which

amount |39.75 has been paid. That claimant claims

a lien upon said property heretofore described in

the amount of four hundred ninety-six dollars

(1496.50) and fifty cents, after deducting all just

credits and offsets. That no part of said sum has

been paid.
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That said Alaska Consolidated Oil Fields and said

Henry K. llarriman during all of the period of

claimant's employment were engaged in construct-

ing, digging, drilling, boring, operating, completing

and repairing oil-wells and oil derricks upon the oil

claims above described; and the personal property

above described was used during the period of his

said employment for such purposes. That the labor

and services rendered by claimant were for the pur-

Ijose of doing such construction, digging, drilling,

boring, operating, comi3leting and repairing oil-wells

and oil derricks upon said oil claims.

WHEKEFOKE, claimant claims a lien on said

above-described and mentioned property in the

amount of $496.50, and for a further sum of $20.00

for preparing and recording this statement of lien,

and for a further reasonable attorneys' fee to be

fixed by the court for the foreclosure of this lien

claim.

FRED BUNDLING.
By WM. EAINS,

Attorney-in-fact.

United States of America,

Territory of Alaska,—ss.

William Rains, being first duly sworn, on his oath

deposes and says: I am the attorney-in-fact for

Fred Sundling, the above-named claimant; that I

have read the above statement of lien, know the con-

tents thereof, and that the same is true to my per-

sonal knowledge.

WM. RAINS.
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Sub®eribeii and sworn to before me this 2l5t day

of November, 1929.

[Seal] THOMAS M. DOXOHOE,
Notary Public for Alaska.

My commission expires Aug. 16, 1932. [35]

STATOIENT OF LIEN.

GEORGE FELTt N
T5.

AT. ASKA (CiNSOLIDATED OIL FIELDa a

Corporation, and HEN*EY R. HARRBIAN.

NOTICE T^ TrrT>T-Rv r;rv^\- that GEORGE
FELTON. n? a lien upon

the i -- _ _ aims, equip-

ment, to .- eiy, p: .1 property:

Ruby < - Nos. 1. 2, 3, 4, and 5; Chilkat Oil

Claim No. 11. x : : Oil Claims Nos. 1, 2, and 3;

Bulls Oil Claioi No. 7; and Puffy Oil Claims NoSw

6, 7, and 8, all situate in the Katalla Oi: ^i is.

about eleven miles in an easterly directioi: ':

town of Katalla. in the r ^- ^ va Reeordi^ r

Third Division, Terr: A -?kr-. -

location of ndiidi are ± : :_

Recorder for said Cordova Precinct at Cordova,

Alaska, to which records is hereby made
for a more particular dcscripiion. AIs-;. 1 M->ieI

Sujier **D" Fort TTorth Spudder verse at-

tachment: 1 25-45 H. P. Case Traci. : ; . -. 12lo'

casine: §00 ft. 10" casing: 1200 ft. Si- s-c:.- 60
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ft. I5I/2'' casing; 1 control head; casing shoes; casing

clamps; miscellaneous casing tools and equipment;

I 2% K. W. Flolight lighting plant and wiring

equipment ; belt and belt clamps ; drilling stems, bits

and bailers; miscellaneous drilling tools; miscella-

neous blacksmith tools; wire and rope cable; pipe

cutting and threading tools; miscellaneous fittings;

fishing tools; miscellaneous tools and equipment; 1

trailer; 1 portable Remington typewriter; 5 tents;

6 blankets; 2 stoves; and general camp and oil well

drilling tools and equipment. Said personal prop-

erty above described is situated on Burls Oil Claims

Nos. 10 and 11, at the head of Controller Bay, about

II miles east of Katalla, in the Cordova Recording

Precinct, Third Division, Territory of Alaska, with

the exception of the Fort Worth Spudder and boom

which are situated on the road leading from said oil

claims to Ruby Oil Claims Nos. 4 and 5. That the

reputed owners of said property and the lessors or

holders under prospecting permits from the United

States Grovernnient of said oil claims so far as

known to this lienor are Alaska Consolidated Oil

Fields, a corporation, and/or Henry R. Harriman.

That said lien is claimed by the above-named

claimant under and by virtue of a certain parol

agreement made and entered into on or about the

13th day of September, 1929, between claimant and

said Alaska Consolidated Oil Fields and Henry R.

Harriman acting by and through L. V. Leeper, their

agent and field superintendent, at Katalla, Alaska,

whereby claimant agreed to and did render services

and labor in the capacity of laborer at and around
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said above-named oil claims in locating drilling sites,

building roads, building camps, moving above de-

scribed drilling machinery, and clearing oil drilling

site on Ruby Oil Claim No. 5, in the Cordova Pre-

cinct, Territory of Alaska; all of which work and

labor was performed in constructing, drilling, boring

and completing oil-wells and oil derricks upon said

above described oil claims. That said contract be-

tween claimant and said Alaska Consolidated Oil

Fields and Henry R. Harriman provided that claim-

ant should receive board, and $5.50 per day. [36]

That under and in accordance with said contract

of emplojnnent claimant entered into the service of

said Alaska Consolidated Oil Fields and Henry R.

Harriman on the 13th day of September, 1929, in the

capacity^ hereinbefore described, and worked con-

tinuously thereafter up to and including the 7th day

of November, 1929. That the last da}^ on which this

claimant worked under said contract of employment

was the 7th day of November, 1929 ; that thirty days

have not elapsed since claimant ceased to work and

labor under said contract of employment. That

during said contract of emplo}TQent and under the

terms thereof claimant earned wages amounting to

the smn of three hundred five dollars ($305.25) and

twenty-five cents, of which amount $6.25 has been

paid. That claimant claims a lien upon said prop-

erty heretofore described in the amount of two hun-

dred ninety-nine dollars ($299.00), after deducting

all just credits and offsets. That no part of said

sum has been paid.
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That said Alaska Consolidated Oil Fields and said

Henry R. Harriman during all of the period of

claimant's employment were engaged in construct-

ing, digging, drilling, boring, operating, completing

and repairing oil wells and oil derricks upon the oil

claims above described; and the personal property

above described was used during the period of his

said employment for such purposes. That the labor

and services rendered by claimant were for the pur-

pose of doing such constructing, digging, drilling,

boring, operating, completing and repairing oil wells

and oil derricks upon said oil claims.

WHEREFORE, claimant claims a lien on said

above-described and mentioned property in the

amount of $299.00, and for a further sum of $20.00

for preparing and recording this statement of lien,

and for a further reasonable attorneys' fee to be

fixed by the court for the foreclosure of this lien

claim.

GEORGE FELTON.
By WM. RAINS,

Attorney-in-fact.

United States of America,

Territory of Alaska,—ss.

William Rains, being first duly sworn, on his oath

deposes and says: I am the attorney-in-fact for

George Felton, the above-named claimant; that I

have read the above statement of lien, know the con-

tents thereof, and that the same is true to my per-

sonal knowledge.

WM. RAINS.
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Subscribed and sworn to before me this 21st day

of November, 1929.

[Seal] THOMAS M. DONOHOE,
Notary Public for Alaska.

My commission expires Aug. 16, 1932. [37]

EXHIBIT "E."

STATEMENT OF LIEN.

TRICE W. GATES
vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN.

NOTICE IS HEREBY GIVEN that TRICE
W. GATES, of Cordova, Alaska, claims a lien upon

the following described oil mining claims, equip-

ment, tools, machinery, premises and property:

Ruby Oil Claims Nos. 4 and 5 ; Chilkat Oil Claim

No. 11; Barrett Oil Claims Nos. 1, 2 and 3; and

Puffy Oil Claims Nos. 6, 7, and 8, all situate in the

Katalla Oil Fields, about eleven miles in an easterly

direction from the town of Katalla, in the Cordova

Recording Precinct, Third Di^^sion, Territory of

Alaska, the notices of location of which are recorded

in the office of the Recorder for said Cordova Re-

cording Precinct at Cordova, Alaska, to which rec-

ords reference is hereby made for a more particular

description. Also 1 Model Super ''D" Fort Worth
Spudder \vith reverse attachment; 1 25-45 H. P.

Case Tractor; 200 ft. 121/0" casing; 800 ft. 10" cas-

ing; 1200 ft. 81/4" casing; 60 ft. I51/2" casing; 1 con-
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trol head; casing shoes; casing clamps; miscella-

neous casing tools and equipment ; 1 2% K. W. Flo-

light lighting plant and wiring equipment ; belt and

belt clamps ; drilling stems, bits and bailers ; miscel-

laneous drilling tools; miscellaneous blacksmith

tools ; wire and rope cables
;
pipe cutting and thread-

ing tools ; miscellaneous tittings ; fishing tools ; mis-

cellaneous tools and equipment; 1 trailer; 1 port-

able Eemington typewriter; 5 tents; 6 blankets; 2

stoves; and general camp and oil well drilling tools

and equipment. Said personal property above de-

scribed is situated on Burls Oil Clauns Nos. 10 and

11, at the head of Controller Bay, about 11 miles east

of Katalla, in the Cordova Eecording Precinct,

Third Division, Territory of Alaska, with the ex-

ception of the Fort Worth Spudder and boom which

are situated on the road leading from said oil claims

to Euby Oil Claims Nos. 4 and 5. That the reputed

owners of said property and the lessors or holders

under prospecting permits from the United States

Government of said oil claims so far as known to

this lienor are Alaska Consolidated Oil Fields, a

corporation, and/or Henry R. Harriman.

That said lien is claimed by the above-named

claimant under and by virtue of a certain parol

agreement made and entered into on or about the

24th day of June, 1929, between said claunant and
Henry R. Harriman, acting for himself individu-

ally and for said Alaska Consolidated Oil Fields,

whereby claimant agreed to and did render services

and labor in the capacity of driller at and around
said above-named oil claims in locating corner posts
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of claims, locating drilling sites, building roads, in-

specting wells on Chilkat Oil Claim No. 11, building

camps, moving drilling machinery and clearing oil

drilling site on Ruby Oil Claim No. 5, in the Cor-

dova Precinct, Territory of Alaska, all of which

work and labor was performed in constructing, drill-

ing, boring and completing oil wells and oil derricks

upon said above-described oil claims. That said

contract between claimant and said Alaska Consoli-

dated Oil Fields and Henry R. Harriman provided

that claimant should receive board, $12.00 per day

from and including the 25th day of July, 1929, trav-

eling expenses from Denver, Colorado, to said oil

claims near Katalla, Alaska, and return, and other

necessary expenses incurred in performing claim-

ant's work. [38]

That under and in accordance with said contract

of employment claimant entered into the service of

said Alaska Consolidated Oil Fields and Henry R.

Harriman on the 25th day of July, 1929, in the ca-

pacity hereinbefore described, and worked contin-

uously thereafter up to and including the 15th day

of November, 1929. That the last day on which this

claimant worked under said contract of employment
was the 15th day of November, 1929; that thirty

days have not elapsed since claimant ceased to work
and labor under said contract of employment.
That during said contract of employment and under
the terms thereof claimant earned w^ages amounting
to the sum of one thousand three hundred sixty-

eight dollars ($1,368.00) of which amount $235.40

has been paid. That in addition thereto and under
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the terms of said contract claimant is entitled to his

expenses returning to Denver, Colorado, in the

amount of $200.00, plus expenses at Cordova,

Alaska, amounting to $56.00, making a total amount

of one thousand three hundred eighty-eight dollars

($1,388.60) and sixty cents due claimant after de-

ducting all just credits and offsets. That claimant

hereby claims a lien upon said property heretofore

described in the amount of one thousand three hun-

dred eighty-eight dollars ($1,388.60) and sixty cents,

after deducting all just credits and offsets. That no

part of said sum has been paid.

That said Alaska Consolidated Oil Fields and said

Henry R. Harriman during all of the period of

claimant's employment were engaged in construct-

ing, digging, drilling, boring, operating, completing

and repairing oil wells and oil derricks upon the oil

claims above described; and the personal property

above described was used during the period of his said

employment for such purposes. That the labor and

services rendered by claimant were for the purpose

of doing such constructing, digging, drilling, bor-

ing, operating, completing and repairing oil wells

and oil derricks upon said oil claims.

WHEREFORE, claimant claims a lien on said

above-described and mentioned property in the

amount of $1388.60, and for a further sum of $20.00

for preparing and recording this statement of lien,

and for a further reasonable attorneys' fee to be

fixed by the court for the foreclosure of this lien

claim.

TRICE W. GATES.
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United States of America,

Territory of Alaska,—ss.

Trice W. Gates, being first duly sworn, upon his

oath deposes and says: I am the claimant above

named ; that I have read the above statement of lien,

know the contents thereof, and that the same is true.

TRICE W. GATES.

iSubscribed and sworn to before me this 16th day

of November, 1929.

[Seal] THOMAS M. DONOHOE,
Notary Public for Alaska.

My commission expires Aug. 16, 1932. [39]

EXHIBIT '^F."

STATEMENT OF LIEN.

HUGH McCROSSAN
vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN.

NOTICE IS HEREBY GIVEN that HUGH
McCROSSAN, of Cordova, Alaska, claims a lien

upon the following described oil mining claims,

equipment, tools, machinery, premises and prop-

erty:

Ruby Oil Claims Nos. 1, 2, 3, 4 and 5; Chilkat Oil

Claim No. 11; Barett Oil Claims Nos. 1, 2, and 3;

Burls Oil Claim No. 7; and Puffy Oil Claims Nos.

6, 7, and 8, all situate in the Katalla Oil Fields, about
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eleven miles in an easterly direction from the town

of Katalla, in the Cordova Recording Precinct,

Third Division, Territory of Alaska, the notices of

location of which are recorded in the office of the

Recorder for said Cordova Recording Precinct at

Cordova, Alaska, to which records reference is hereby

made for a more particular description. Also 1 Model

Super '
'D " Fort Worth Spudder with reverse attach-

ment; 1 25-45 H. P. Case Tractor; 200 ft. 121/2'' cas-

ing; 800 ft. 10" casing; 1200 ft. 814" casing; 60 ft.

I5I/2" casing; 1 control head; casing shoes; casing

clamps ; miscellaneous casing tools and equipment ; 1

21/2 K. W. Flolight lighting plant and wiring equip-

ment ; belt and belt clamps ; drilling stems, bits and

bailers, miscellaneous drilling tools; miscellaneous

blacksmith tools; wire and rope cable; pipe cutting

and threading tools; miscellaneous fittings; fishing

tools; miscellaneous tools and equipment; 1 trailer;

1 portable Remington typewriter; 5 tents; 6 blank-

ets ; 2 stoves ; and general camp and oil well drilling

tools and equipment. Said personal property above

described is situated on Burls Oil Claims Nos. 10

and 11, at the head of Controller Bay, about 11

miles east of Katalla, in the Cordova Recording

Precinct, Third Division, Territory of Alaska, with

the exception of the Fort Worth Spudder and boom
which are situated on the road leading from said oil

claims to Ruby Oil Claims Nos. 4 and 5. That the

reputed owners of said property and the lessors or

holders under prospecting permits from the United

States Government of said oil claims so far as
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known to this lienor are Alaska Consolidated Oil

Fields, a corporation, and/or Henry R. Harriman.

That said lien is claimed by the above-

named claimant under and by virtue of a certain

parol agreement made and entered into on or about

the 3d day of October, 1929, ])et\veen claimant and

said Alaska Consolidated Oil Fields and Henry R.

Harriman acting by and through L. V. Leeper,

their agent and field superintendent, at Katalla,

Alaska, whereby claimant agi'eed to and did render

services and labor in the capacity of cook for the

oil drilling crew at and around said above-named oil

claims in cooking food for said crew employed by

said Alaska Consolidated Oil Fields and Henry R.

Harriman which was engaged in locating corner

posts of claims, locating drilling sites, building

roads, ^inspecting wells on Chilkat Oil Claim No. 11,

building camps, moving drilling machinery and

clearing oil drilling site on Ruby Oil Claim No. 5,

in the Cordova Precinct, Territory of Alaska ; all of

which work and labor w^as performed in construct-

ing, drilling, boring and completing oil wells and
oil derricks upon said above described oil claims.

That said contract between claimant and said

Alaska Consolidated Oil Fields and heiivy R. Harri-

man provided that claimant should receive board,

and $5.50 per day. [40]

That under and in accordance with said contract

of employment claimant entered into the service of

said Alaska Consolidated Oil Fields and Henry R.

Harriman on the 4th day of October, 1929, in the

capacity hereinbefore described, and worked con-
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tinuously thereafter up to and including the 15th

day of November, 1929. That the last day on which

this claimant worked under said contract of em-

ployment was the 15th day of November, 1929 ; that

thirty days have not ela]3sed since claimant ceased

to work and labor under said contract of employ-

ment. That during said contract of employment

and under the terms thereof claimant earned wages

amounting to the sum of two hundred thirty-six

dollars and fifty cents ($236.50) of which amount

$2.50 has been paid. That claimant hereby claims

a lien upon said property heretofore described in

the amount of two hundred thirty-four ($234.00)

dollars, after deducting all just credits and offsets.

That no part of said sum has been paid.

That said Alaska Consolidated Oil Fields and said

Henry R. Harriman during all of the period of

claimant's employment were engaged in construct-

ing, digging, drilling, boring, operating, completing

and repairing oil wells and oil derricks upon the oil

claims above described; and the personal property

above described was used during the period of his

said employment for such purposes. That the labor

and services rendered by claimant were for the

purpose of doing such constructing, digging, drill-

ing, boring, operating, completing and repairing

oil wells and oil derricks upon said oil claims.

WHEREFORE, claimant claims a lien on said

above described and mentioned property in the

amount of $234.00, and for a further sum of $20,00

for preparing and recording this statement of lien,

and for a further reasonable attorneys' fee to be
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fixed by the Court for the foreclosure of this lien

claim.

HUGH McCROSSAX.

United States of America,

Territory of Alaska,—ss.

Hugh McCrossan, being first duly sworn, upon his

oath deposes and says: I am the claimant above

named ; that I have read the above statement of lien,

know the contents thereof, and that the same is true.

HUGH McCROSSAN.

Subscribed and sworn to before me this 21st day

of November, 1929.

[Seal] THOMAS M. DONOHOE,
Notary Public for Alaska.

My commission expires Aug. 16, 1932. [41]

EXHIBIT ^'G."

STATEMENT OF LIEN.

LEON V. LEEPER
vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN.

NOTICE IS HEREBY GIVEN that LEON V.

LEEPER, of Katalla, Alaska, claims a lien upon

the following described oil mining claims, equi^j-

ment, tools, machinery, premises and property:

Ruby Oil Claims Nos. 1, 2, 3, 4, and 5 ; Chilkat

Oil Claim No. 11; Barrett Oil Claims Nos. 1, 2, and

3; Burls Oil Claim No. 7; and Puffy Oil Claims
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Nos. 6, 7, and 8, all situate in the Katalla Oil Fields,

about eleven miles in an easterly direction from the

town of Katalla, in the Cordova Recording Pre-

cinct, Third Division, Territory of Alaska, the no-

tices of location of which are recorded in the office

of the Recorder for said Cordova Recording Pre-

cinct at Cordova, Alaska, to which records reference

is hereby made for a more particular description.

Also 1 Model Super "D" Port Worth Spudder with

reverse attachment; 1 25-45 H. P. Case Tractor;

200 ft. 121/2'' casing; 800 ft. 10" casing; 1200 ft.

814'' casing; 60 ft. I5I/2'' casing; 1 control head;

casing shoes; casing clamps; miscellaneous casing

tools and equipment; 1 2% K. W. Flolight lighting

plant and wiring equipment; belt and belt clamps;

drilling stems, bits and bailers; miscellaneous drill-

ing tools; miscellaneous blacksmith tools; wire and

rope cable; pipe cutting and threading tools; mis-

cellaneous fittings; fishing tools; miscellaneous

tools and equipment ; 1 trailer; 1 portable Remington

typewi'iter; 5 tents; 6 blankets; 2 stoves; and gen-

eral camp and oil well drilling tools and equipment.

Said personal property above described is situated

on Burls Oil Claims Nos. 10 and 11, at the head of

Controller Bay, about 11 miles east of Katalla, in

the Cordova Recording Precinct, Third Division,

Territory of Alaska, with the exception of the Fort

Worth Spudder and boom which are situated on

the road leading from said oil claims to Ruby Oil

Claims Nos. 4 and 5. That the reputed owners of

said property and the lessors or holders under

prospecting permits from the United States Govern-
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ment of said oil claims so far as known to this lienor

are Alaska Consolidated Oil Fields, a corporation,

and/or Henry R. Harriman.

That said lien is claimed by the above-named

claimant under and by virtue of a certain parol

agreement made and entered into on or about the

25th day of May, 1929, between claimant and said

Alaska Consolidated Oil Fields and Henry R. Har-

riman acting by and through Henry R. Haniman,

for himself personally and for said corporation,

whereby claimant agreed to and did render services

and labor in the capacity of field superintendent

at and around said above-named oil claims in locat-

ing corner posts of claims, locating drilling sites,

building roads, inspecting wells on Chilkat Oil

Claim No. 11, building camps, moving drilling ma-

chinery above-described, clearing oil drilling site on

Ruby Oil Claim No. 5, and in superintending and

caring for the work of said Alaska Consolidated Oil

Fields and Henry R. Harriman at and around said

oil claims, in the Cordova Precinct, Territory of

Alaska, all of which work and labor was per-

formed in constructing, drilling, boring and com-

pleting oil wells and oil derricks upon said above

described oil claims. That said contract between

claimant and said Alaska Consolidated Oil Fields

and Henry R. Harriman provided that claimant

should receive board, $300.00 per month, and ex-

penses incurred in performing claimant's work.

[42]

That under and in accordance with said contract

of employment claimant entered into the service
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of said Alaska Consolidated Oil Fields and Henry

R. Harriman on the 1st day of June, 1929, in the

capacity hereinbefore described, and worked con-

tinuously thereafter up to and including the 20th

day of November, 1929. That the last day on which

this claimant worked under said contract of em-

ployment was the 20th day of November, 1929;

that thirty days have not elapsed since claimant

ceased to work and labor under said contract of

employment. That during said contract of employ-

ment and under the terms thereof claimant earned

wages amounting to the sum of one thousand seven

hundred dollars ($1,700.00) ; and is further entitled

under said contract of employment to the sum of

one hundred fifty-three dollars ($153.00) necessary

expenses incurred in the performance of his duties,

of which amoimts $244.83 has been paid. That

claimant claims a lien upon said property heretofore

described in the amount of one thousand six hun-

dred and eight dollars ($1,608.17) and seventeen

cents, after deducting all just credits and offsets.

That no part of said sum has been paid.

That said Alaska Consolidated Oil Fields and

said Henry R. Harriman during all of the period

of claimant's employment were engaged in con-

structing, digging, drilling, boring, operating, com-

pleting and repairing oil wells and oil derricks upon

the oil claims above described; and the personal

property above described was used for such pur-

poses. That the labor and services rendered by

claimant were for the purpose of doing such con-

structing, digging, drilling, boring, operating, com-
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pleting and repairing oil wells and oil derricks ujjon

said oil claims.

WHEREFORE, claimant claims a lien on said

above-described and mentioned property in the

amount of $1,608.17, and for a further sum of $20.00

for preparing and recording this statement of lien,

and for a further reasonable attorneys' fee to be

fixed by the Court for the foreclosure of this lien

claim.

LEON V. LEEPER,
By WM. RAINS,

Attorney-in-fact.

United States of America,

Territory of Alaska,—ss.

William Rains, being first duly sworn, on his

oath deposes and says: I am the attorney-in-fact

for Leon V. Leeper, the above-named claimant;

that I have read the above statement of lien, know

the contents thereof, and that the same is true to

my personal knowledge.

WM. RAINS.

Subscribed and sworn to before me this 21st day

of November, 1929.

[Seal] THOMAS M. DONOHOE,
Notary Public for Alaska.

My commission expires Aug. 16, 1932. [43]



64 Alaska Consolidated Oil Fields et ah

[Title of Court and Cause.]

MOTION AND AFFIDAVIT FOR OEDER DI-

RECTING SERVICE OF SUMMONS BY
PUBLICATION.

Comes now the above-named plaintiff and moves

this Honorable Court for an order directing that

service of summons in this action be made upon

the above-named defendants by publication.

This motion is based upon the records and files

of this action and upon the affidavit of A. J. Di-

mond, made on behalf of the plaintiff, hereinafter

set out.

DONOHOE & DIMOND,
Attorneys for the Plaintiff.

United States of America,

Territory of Alaska,—ss.

A. J. Dimond, being first duly sworn, upon his

oath says: I am a resident of the United States,

over the age of 21 years, and a resident of Valdez,

in the Third Division, Territory of Alaska. I am
one of the attorneys for the plaintiff named in the

above-entitled action, and I make this affidavit for

and on behalf of the plaintiff for the reason that

I am more familiar than is the plaintiff with the

facts herein set forth.

This action was commenced on November 23,

1929, by the filing in the office of the Clerk of the

above-named court of the plaintiff's verified com-

plaint in said action, wherein are set out seven

valid and legal causes of action in favor of the
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plaintiff and against the defendant for the payment

of money and for the enforcement [44] of the

plaintiff's liens on certain property of said de-

fendants in said complaint described, and the is-

suance of summons thereon ; that said summons was

thereafter delivered to the United States marshal

for said division and territory for service upon

the said defendants; that thereafter and on the

26th day of December, 1929, said marshal returned

said summons and filed the same in the office of the

Clerk of said court with his return thereto wherein

he shows that after due diligence neither of said

defendants could or can be found within the ter-

ritory of Alaska, and stating the place of residence

and office address of each of said defendants; that

said complaint, and said summons with the mar-

shal's said return thereto, now on file herein, are,

and each of them is, by reference, incorporated in

and made a part of this affidavit.

That said defendant Henry R. Harriman is not

within the territory of Alaska and cannot be

found therein; nor has said defendant within said

territory any office, residence, dwelling-house or

usual place of abode; that no member of the fam-

ily of said defendant resides or is within said ter-

ritory; that said defendant resides at Oh^npic

Hotel, in the city of Seattle, state of Washington,

and has and maintains an office at 1408 Hoge
Building, in said city and state, as I am informed

and believe, and therefore aver.

That said defendant Alaska Consolidated Oil

Fields is a corporation duly organized and exist-

ing under and by virtue of the laws of the state
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of Washington, with its principal office and place

of business at said 1408 Hoge Building, in the city

of Seattle, state of Washington; that neither the

president or other head of said corporation, its

secretary, cashier or managing agent, or any other

clerk or agent of said corporation is or resides or

can be found within the territory of Alaska; nor

does said corporation have or maintain any office

within said territory; that the former agent [45]

for service of process of said corporation, one L. V.

Leeper, has resigned, and no other agent for ser-

vice of process has been appointed by or for said

corporation, and said corporation has no agent for

service of process within the territory of Alaska,

all of which will more fully appear from the files

in the office of the clerk of said. court.

That each and all of the several causes of action

against the defendants which are so set out in the

plaintiff's complaint ever since the filing of said

complaint herein have existed, and now exist,

against said defendants and each of them; that in

this action the plaintiff seeks to recover moneys

due from defendants to the plaintiff and to enforce

against the property of said defendants in said

complaint described the several liens of the plain-

tiff upon and against said property, as in said

complaint stated; that all of said causes of action

arose within the territory of Alaska; that one of

said defendants, namely, Alaska Consolidated Oil

Fields, is a foreign corporation and has property

within the territory of Alaska, as will more fully

and at large appear from said complaint, and said

property, by the filing and recording of the liens de-
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scribed in the plaintiff's complaint, and by

the brin^in^ of this action, has been brought within,

and is now within, the jurisdiction of said court

in this action, and said court has jurisdiction of

said property and of the subject of the action.

A. J. DIMOND.

Subscribed and sworn to on this 27th day of

December, 1929, before me.

[Notarial Seal] J. W. GILSON,
Notary Public for Alaska.

My commission expires Feby. 18, 1933.

[Endorsed] : Filed Dec. 27, 1929. [46]

[Title of Court and Cause.]

ORDER DIRECTING SERVICE OF SUMMONS
BY PUBLICATION.

Coming on regularly to be heard on this 27th

day of December, 1929, the motion of the plaintiff

for an order of the court herein directing that

service of the summons in this action be made upon

the above-named defendants by publication; the

plaintiff being represented by A. J. Dimond, one

of his attorneys, and the defendants not being

present in court or represented by counsel;

And it satisfactorily appearing to the court from

the affidavit of A. J. Dimond, one of the plaintiff's

attorneys, and from the papers and files which

have by reference been incorporated in and made a

part of said affidavit, that neither of said de-
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fendants, after due diligence, can be found within

the territory of Alaska ; that said defendant, Henry

R. Harriman, has not within the territory of

Alaska any residence, office, dwelling-house or usual

place of abode, and that no member of his fam-

ily is or resides within said territory; that said

defendant resides at Olympic Hotel, in the city of

Seattle, state of Washington, and has and main-

tains an office at 1408 Hoge Building, in said city

and state; that said defendant Alaska Consolidated-

Oil Fields is a corporation organized and exist-

ing under and by virtue of the laws of the state

of Washington; that said defendant has no office

within the territory of Alaska; that neither the

president nor other head of said corporation, its

secretary, cashier or managing agent, or any other

[47] clerk or agent of said corporation, is within

the territory of Alaska or can be found therein;

that the property of said defendants, in the plain-

tiff's complaint described, has been duly brought

within and is now within the jurisdiction of this

court in this action, and the court in this action

has jurisdiction of said property and of the sub-

ject of the action; that all of said property is sit-

uated in the Cordova recording precinct, in the

Third division, territory of Alaska; that said

causes of action set out in the plaintiff's complaint

drose within the territory of Alaska; that one of

the purposes and objects of said action is to

enforce against the said property of defendants

certain liens claimed by the plaintiff thereon, as

set out and stated in said complaint;
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And the court being fully advised in the

premises,

—

IT IS, THEREFORE, ORDERED that ser-

vice of summons in this action be made upon the said

defendants and each of them by publication thereof

once each week for four consecutive weeks in

"The Cordova Daily Times," a newspaper of gen-

eral circulation published daily at Cordova, in the

said Cordova recording precinct, Third division.

Territory of Alaska, and hereby designated as

the newspaper most likely to give notice to said

defendants

;

AND IT IS FURTHER ORDERED that a

copy of the summons so published together with a

copy of the plaintiff's complaint in said action be

forthwith deposited in the United States postoffice

at Valdez, Alaska, duly enclosed in an envelope

with the postage prepaid thereon and directed to

the said defendant Henry R. Harriman at his

place of residence, namely, Olympic Hotel, Seattle,

Washington, with an an endorsement on said enve-

lope to the effect that if delivery of same cannot be

made to said defendant at said place, that endeavor

[48] be made to deliver the same to defendant at

his offi(!e and place of business, namely, 1408 Hoge

Building, Seattle, Washington

;

AND IT IS FURTHER ORDERED that a

copy of said summons and complaint be forthwith

deposited in the said United States postoffice at

Valdez, Alaska, duly enclosed in an envelope with

the postage prepaid thereon, and directed to said

defendant Alaska Consolidated Oil Fields, at said
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1408 Hoge Building, Seattle, Washington, that

being the principal office of said defendant out-

side of the territory of Alaska.

Done by the court and ordered entered at Val-

dez, Alaska, on this 27th day of December, 1929.

E. COKE HILL,
District Judge.

[Endorsed] : Filed Dec. 27, 1929.

Entered Court Journal No. 16, page No. 142,

Dec. 27, 1929. [49]

[Title of Court and Cause.]

DEMURRER.

Come now the defendants herein and demur to

the complaint of plaintiff heretofore filed in this

action on the ground and for the reason that said

complaint does not state a cause of action in favor

of plaintiff and against defendants.

FRANK H. FOSTER,
Attorney for Defendants.

Service of the above demurrer is hereby acknowl-

edged by receipt of a true and correct copy of

same this 24th day of February, 1930.

DONOHOE & DIMOND,
By A. J. DIMOND,
Attorneys for Plaintiff.

[Endorsed] : Filed Feb. 25, 1930. [50]



vs. William Rains. 71

[Title of Court and Cause.]

SUMMONS.

The Present of the United States of America, to

the Above-named Defendants, GREETING:
You are hereby required to appear in the Dis-

trict Court for the Territory of Alaska, Third Divi-

sion, within thirty days after the last publication

of this summons, namely, within thirty days after

the 31st day of January, 1930, in case this sum-

mons is published, or within forty days after the

date of its service upon you, in case this summons

is served upon you personally, and answer the

complaint of the above-named plaintiff on file

in said court in the above-entitled action.

The said plaintiff in said action demands the

following relief: judginent against you and each

of you for the sum of six thousand one hundred

ninety-seven dollars and seven cents ($6,197.07),

together with interest thereon at the rate of eight

per centum per annum from November 21, 1929,

the further and additional sum of one hundred

forty dollars ($140.00) for preparing, drawing and

recording the several claims of lien described in

the plaintiff's complaint, and the further and ad-

ditional sum of sixteen hundred fifty dollars ($1,-

650.00) as attorneys' fees for the plaintiff in this

action; that the plaintiff be adjudged to have first,

prior and superior liens, for the total of the sums

hereinabove stated, [51] upon and against those

certain oil mining claims, equipment, tools, prem-

ises and property to wit:
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Ruby Oil Claims Nos. 1, 2, 3, 4 and 5; CMl-

cat Oil Claim No. 11; Barrett Oil Claims Nos.

1, 2 and 3 ; Burls Oil Claim No. 7 ; Puffy Oil

Claims Nos. 6, 7 and 8; all situated in the

Katalla Oil Fields, about eleven miles in an

easterly direction from the town of Katalla,

in the Cordova Recording Precinct, Third

Division, Territory of Alaska; also one Model

Super "D" Fort Worth Spudder with reverse

attachment; one 25-45 H. P. Case Tractor;

200 feet 121/2 inch casing; 800 feet 10 inch

casing; 1200 feet 8^ inch casing; 50 feet 151/^

inch casing; one control head; casing shoes;

casing clamps; miscellaneous casing tools; mis-

cellaneous casing equipment; one 21^ K. W.
Flolight lighting plant and wiring equipment

belts and belt clamps; drilling stems, bits and

bailers; miscellaneous drilling tools; miscel-

laneous blacksmith tools; wire and rope cable;

pipe cutting and threading tools ; miscellaneous

fittings; fishing tools; miscellaneous tools and

equipment; one trailer; one portable Reming-

ton typewriter; five tents; six blankets; two

stoves; and general camp and oil-well drilling

tools and equipment; said personal property

above described is situated on Burls Oil Claims

Nos. 10 and 11, at the head of Controller Bay,

about eleven miles easterly from said Katalla, in

said Cordova Recording Precinct, Third Divi-

sion, Territory of Alaska ; with the exception of

said Fort Worth Spudder and boom which are

situated on the road leading from said oil claims

to said Ruby Oil Claims Nos. 4 and 5

;
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and that the said liens so claimed by plaintiff upon

and against said property be enforced and fore-

closed in this action, and that said property and

premises be sold under the judgment of the court

herein for the satisfaction of plaintiff's said liens;

and that said liens be adjudged to be prior, para-

mount and superior to any right, title, interest,

claim or lien of the defendants or either of them,

or of any person claiming or to claim by through

or under said defendants, in or to said premises and

property or any part thereof.

And in the event you fail to so appear and an-

swer, the plaintiff will take judgment against you

for want thereof, and will apply to the court for the

relief demanded in his complaint and as herein-

above stated.

The date of the order for service of summons by

publication in this action is December 27, 1929.

[52]

WITNESS the Honorable E. COKE HILL,
Judge of said court, and the seal of said court here-

unto affixed, on this 27th day of December, 1929.

[Seal] F. G. KAPPELMAN,
Clerk of the District Court for the Territory of

Alaska, Third Division.

By A. M. Dolan,

Deputy Clerk. [53]

PROOF OF PUBLICATION.

United States of America,

District of Alaska,—ss.

Alan Craig Faith, being first duly sworn, de-
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poses and says : That he is the manager and printer

of the "Cordova Daily Times," a newspaper pub-

lished at Cordova in the Territory of Alaska;

that the summons, a copy of which is hereto an-

nexed and made a part hereof was published in said

newspaper on the 3d, 10th, 17th, 24th and 31st days

of January, 1930, said summons having been pub-

lished in said newspaper once each week for five

consecutive weeks, and for the first publication

thereof being made on January 3, 1930, and the last

publication thereof being made on January 31,

1930.

ALAN CRAIG FAITH.

Subscribed and sworn to before me this 18th

day of February, 1930.

[Notarial Seal] ANTHONY J. DIMOND,
Notary Public for Alaska.

My commission expires Feb. 13, 1933. [54]

[Title of Court and Cause.]

AFFIDAVIT OF MAILING.

United States of America,

Territory of Alaska,—ss.

A. J. Dimond, being first duly sworn, upon his

oath says: I am a citizen of the United States,

over the age of 21 years, a resident of Valdez, in

the Third Division, Territory of Alaska, competent

to be a witness in the above-entitled action, and not
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a party to said action. I am one of the attorneys

for the above-named plaintiff in said action.

On the 27th day of December, 1929, the court

duly made and entered herein an order directing

that service of summons in this action be made

upon the above-named defendants by publication,

and said order further directed that a copy of the

complaint and summons in said action be mailed

to each of said defendants at his or its office ad-

dress or place of residence, as in said order stated

and set out ; that said order is by reference incorpo-

rated in and made a part of this affidavit.

That forthwith upon the making and entry of

said order, to wit, on the said 27th day of De-

cember, 1929, I did deposit in the United postoffice

at Valdez, Alaska, a full, true and correct copy of

the plaintiff's complaint in said action, together

with and attached to a like full, true and correct

copy of the summons issued out of said court in said

action for service upon [55] the said defendants

by publication, on the 27th day of December, 1929,

duly certified to be such copies by me as one of

the attorneys for the plaintiff in said action, duly

enclosed in an envelope with the postage prepaid

thereon as required of United States registered

mail, and stamped and mailed as such registered

mail, and directed to said defendant Alaska Con-

solidated Oil Fields at 1408 Hoge Building, Seattle,

Washington.

And at the same time I did deposit in said post-

office like copies of said complaint and summons

certified by me in like manner, duly enclosed in an
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envelope with the postage prepaid thereon as re-

quired of United States registered mail, and mailed

and stamped as such registered mail, and directed

to defendant Henry R. Harriman, at Olympic

Hotel, Seattle, Washington, said envelope also hav-

ing on the outside and front thereof the following

endorsement

:

"To the Postmaster, Seattle, Washington:

If not possible to deliver this letter to the

addressee at Olympic Hotel, please endeavor

to make delivery at his office, 1408 Hoge Build-

ing, Seattle, Washington."

Hereto attached and made a part hereof are the

registry receipts showing the mailing and registry

of said papers to said defendants as aforesaid.

A. J. DIMOND.

Subscribed and sworn to on this 28th day of De-

cember, 1929, before me,

—

[Notarial Seal] J. W. OILSON,
Notary Public for Alaska.

My commission expires Feb. 18, 1933.

NOTE: Attached to Affidavit of Mailing:

Official registered receipt of Valdez, Alaska Post-

office, No. 353 issued Dec. 27, 1929, to Alaska

Consolidated Oil Fields, 1408 Hoge Building,

Seattle, Wash.

No. 354 issued Dec. 27, 1929, to Henry R. Harriman,

Olympic Hotel, Seattle, Wash.

[Endorsed] : Filed Mar. 8, 1930. [56]
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[Title of Court and Cause.]

MINUTE ORDER OVERRULING DEMURRER.
Now at this time this matter came on for hearing

upon defendants' demurrer to plaintiff's complaint,

plaintiff being represented by A. J. Dimond, Esq.,

the defendant by F. H. Foster, Esq.

WHEREUPON, after presentment, the Court

overruled the demurrer and granted the defendants

until April 1st, 1930, to further plead.

Entered Court Journal No. 16, page No. 208

Mar. 8, 1930. [57]

[Title of Court and Cause.]

STIPULATION.

It is hereby stipulated by and between plaintiff

and defendants herein, acting by and through their

respective attorneys of record, that the court may
overrule defendants' demurrer to plaintiff's com-

plaint now on file herein allowing to defendants until

the first day of April, 1930, time in which to answer

said complaint; and it is further stipulated that if

defendants fail to answer said complaint by said

first day of April, 1930, plaintiff may take default

against defendants for want thereof and may pro-

ceed to judgment without further notice to defend-

ants.
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Dated at Cordova, Alaska, this 25th day of March,

1930.

DONOHOE & DIMOND,
Attorneys for Plaintiff.

FRANK H. FOSTER,
Attorney for Defendants.

[Endorsed] : Filed Mar. 28, 1930. [58]

[Title of Court and Cause.]

MOTION TO QUASH LIENS.

Come now the defendants above named and re-

spectfully move the Court for an order herein quash-

ing and vacating the alleged liens set forth in the

above-entitled action.

This motion is based upon the files and records

herein, and upon the accompanying affidavit in sup-

port hereof.

FRANK H. FOSTER,
WINTER S. MARTIN,
Attorneys for Defendants.

Service accepted 16 April, 1930.

DONOHOE & DIMOND,
Attys. for Plaintiff.

[Endorsed] : Filed Apr. 16, 1930. [59]
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[Title of Court and Cause.]

AFFIDAVIT IN SUPPORT OF MOTION TO
QUASH LIENS.

State of Washing-ton,

County of King,—ss.

Henry R. Harrimaii, being first duly sworn, on

oath deposes and says that he is a citizen of the

United States, of legal age and party defendant

herein.

That he is duly admitted to practice in the State

and Federal Courts of the State of Washinton, and

the District of Columbia, and the United States Su-

preme Court and has also been engaged in active

practice before the United States General Land

Office, and the Department of the Interior for some

twenty-two years last past.

That since the fall of 1910, and continuously there-

after, he has had charge of, and/or supervised, or

been jointly responsible with other counsel, of aU

matters and things connected with the titles, or

efforts to obtain title to any and all of the lands in

which the defendant corporation, ALASKA CON-
SOLIDATED OIL FIELDS, is now in anywise in-

terested
; and specifically as to the titles to all of the

lands described in this action.

That of his own knowledge all of the lands therein

described, excepting the lands described as Chilcat

Number 11 claim, are included and embraced in oil

and gas prospecting permits, issued or pending
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under the provisions of the Oil Leasing Act ap-

proved February 25, 1920 (41 Stat. 437) ; as follows:

(1) Ruby Number 1 claim and Burls Number 7

claim, permit Anchorage 04649-50-52, issued

August 19, 1924, to defendant corporation,

—

being noncontiguous tracts.

(2) Ruby Numbers 2, 3, 4, and 5, inclusive, and

Barrett Numbers 1, 2, and 3, inclusive, per-

mit Anchorage 07334, issued January 22,

1930, to defendant corporation.

That the Court will note that during the

months of July, August, September, Octo-

ber, and November, and until said January

22, 1930, and during the period when the al-

leged work was performed, defendant had

only a permissive and nonassignable form of

possession, pending action on its application

for a preference permit to this area, until

same might ripen into the license of an oil

permit. [60]

(3) Puffy Number 6, included in defendants' per-

mit Application Anchorage Number 0611, to

which the same observations apply.

(4) Puffy Numbers 7 and 8, included in Permit

Anchorage Number 04398, issued and stand-

ing in the name of one Campbell, under date

of February 2, 1921.

That as to Chilcat Number 11 Claim, a patent

dated July 19, 1929, was issued and delivered to de-

fendant corporation during the month of February,

1930.
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That the title to the patented and permit lands

aforesaid rests and did rest in the United States of

America during all the time and times during which

the alleged work was performed or materials fur-

nished.

That affiant has no interest whatsoever in any of

the lands above described save as a stockholder of

defendant corporation.

That on July 16, 1929, being neither an officer nor

Director of defendant corporation, and never hav-

ing been theretofore such officer or director, affiant

entered into a Drilling and Operating Agreement

with said defendant corporation, in standard form,

undertaking certain prospecting and development

work, on his own behalf and sole benefit, of which

agreement plaintiff, and plaintiffs have at all times

had loiowledge and actual notice.

That the defendant corporation has no interest in

the personal property and chattels, which are owned

by affiant, of which fact plaintiff, and plaintiffs have

at all times had actual knowledge and actual notice.

That with respect to the alleged claim of lien,

which plaintiffs in said several causes of action are

making, said attempted and pretended liens are

wholly void and illegal, because, (1) they are

brought against lands owned by the United States,

and (2) That the Miners Lien Act of 1915, as

amended, and the Oil-Well Lien Act of 1921, as

amended, do not provide for a lien at any time under

the circumstances disclosed in the pleadings.

That a demurrer should be sustained to the com-

plaints as to any attachment, for the reason that
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the same does not state a cause of action for the fore-

closure of a lien of any kind.

That the attachment in the Crooker case should be

dissolved or vacated for the following reasons, to

wit: (1) That same attempts to attach property of

the United States of America in which neither of the

defendants have any right title or interest ; and (2)

That the property which has been subject to attach-

ment, cannot be legally attached in its present status.

HENEY R. HEREIMAN.
HENRY R. HERRIMAN.

Subscribed and sworn to before me this 21st day

of March, 1930.

[Notarial Seal] ARTHUR COLLETT, Jr.

Notary Public in and for the State of Washington,

Residing at Seattle.

Service accepted 16 April, 1930.

DONOHOE & DIMOND,
Attys. for Plaintiff.

[Endorsed] : Filed Apr. 16, 1930. [61]

[Title of Court and Cause.]

DEMURRER OF ALASKA CONSOLIDATED
OIL FIELDS, A CORPORATION.

Comes now the above-named defendant, Alaska

Consolidated Oil Fields, a corporation, and demurs

to the foregoing cause of action upon the following

groimds, to wit:
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1. That the Court has no jurisdiction of the per-

son of the defendant or of the subject matter of the

action.

2. That the plantift* has no h^gal capacity to sue.

3. That the complaint does not state the facts

sufficient to constitute a cause of action.

FRANK H. FOSTER.

Service accepted 16 April, 1930.

DONOHOE & DIMOND,
Attys. for Plaintiff.

[Endorsed] : Filed Apr. 16, 1930. [62]

[Title of Court and Cause.]

MINUTE ORDER ENTERING NAME OF
COUNSEL.

On oral motion of Frank H. Foster, Esq., attor-

ney for defendants, and no objections appearing

thereto,

—

IT IS ORDERED that the courtesies of this

Court be extended to ARTHUR COLLETT, Jr.,

and that his name be entered as associate counsel

for the defendants.

Entered Court Journal No. 16, page No. 281,

May 10, 1930. [63]
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[Title of Court and Cause.]

MOTION TO STRIKE AND FOR DEFAULT.

Comes now the above-named plaintiff and moves

this Honorable Court for an order striking from

the records and tiles of this action the following

papers tiled herein on behalf of the defendants,

to wit:

(a) Motion to quash liens, tiled herein April

16, 1930;

(b) Affidavit in support of motion to quash

liens, filed herein April 16, 1930;

(c) Demurrer of defendant Alaska Consoli-

dated Oil Fields, a corporation, filed herein April

16, 1930.

This motion is based upon the ground that each

of said ]Dapers above mentioned is sham, frivolous,

and irrelevant and that the same were filed herein

in contravention of the written stipulation between

plaintiff and defendants dated March 25th, 1930,

and filed herein on March 28th, 1930.

Plaintiff further moves this Honorable Court

for an order of default against the defendants and

each of them in conformity with the provisions of

said stipulation.

DONOHOE & DIMOND,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

A. J. Dimond, being first duly sworn, upon his

oath says: I am one of the attorneys for the plain-
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tiff named in the above-entitled [64] action and

I make this affidavit For and on behalf of said

plaintiff for the reason that I am more familiar

than is said plaintiff with the facts herein set forth.

Plaintiff's verified complaint was filed herein on

November 23, 1929, and summons was duly and

regularly issued and served upon each of said de-

fendants.

Thereafter and on February 25th, 1930, said de-

fendants and each of them appeared herein by

Frank H. Foster, Esq., their attorney, and filed

herein a demurrer to plaintiff's complaint alleg-

ing as ground therefor that said complaint does

not state a cause of action in favor of plaintiff

and against defendants. Thereafter and on March

8th, 1930, said demurrer came on regularly to be

heard and the same was by the Court overruled

and defendants granted until April 1st, 1930, to

further plead.

Prior to the hearing upon said demurrer, it was

orally stipulated between plaintiff and defendants

by and through their respective attorneys of rec-

ord that the said demurrer might, subject to the

approval of the Court, be overruled by the Court

and the defendants granted until April 1st, 1930,

to answer the plaintiff's complaint, and that if

said defendants should fail to answer plaintiff's

complaint by April 1st, 1930, the plaintiff might

take default against said defendants and each of

them and proceed to judgment without further

notice to said defendants.

Thereafter and on March 25th, 1930, the plain-

tiff and the defendants through their respective at-
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torneys of record herein entered into a written

stipulation wherein and whereby it was agreed,

among other things, that if defendants should fail

to answer said complaint by the 1st day of April,

1930, the plaintiff might take default against de-

fendants for want thereof and proceed to judg-

ment without further notice to said defendants, and

said stipulation was filed herein on March 28th,

1030. [65]

Thereafter and on April 16, 1930, said defend-

ants, in contravention of the provisions of said

stipulations, filed herein motion to quash lien, affi-

davit in support of motion to quash liens, and de-

murrer of defendant Alaska Consolidated Oil

Fields, a corporation, said demurrer being based

upon the alleged grounds that the Court has no

jurisdiction of the person of the defendant or of

the subject matter of the action; that the plaintiff

has no legal capacity to sue ; and that the complaint

does not state facts sufficient to constitute a cause

of action. Each and all of the above-mentioned

papers so as aforesaid filed herein by said defend-

ants are sham, frivolous and irrelevant and the

same were made and filed herein in contravention

of the said stipulation between plaintiff and defend-

ants dated the 25th day of March, 1930, and filed

herein on the 28th day of March, 1930, and of

said oral stipulation. Said stipulations so as

aforesaid made and entered into between plaintiff

and defendants has never been cancelled, annulled

or modified ad the same ever since have been and

now are of full force and eifect.

A. J. DIMOND.



vs. William Raiyis. 87

Subscri])ed and sworn to before me this 13th day

of May, 1930.

[Notarial Seal] J. W. WILSON,
A Notary Public for Alaska.

My commission exjjires Feb. 18, 1933.

Service of the foregoing motion to strike and for

default by receipt of copy thereof acknowledged

on this May 14, 1930.

FRANK H. FOSTER,
One of the Attorneys for the Defendants.

[Endorsed] : Filed May 17, 1930. [66]

In the District Court for the Territory of Alaska,

Third Division.

No. C.-470.

WILLIAM RAINS,
Plaintiff,

vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN,
Defendants.

No. C.-469.

WILLIAM J. CROOCKER,
Plaintiff,

vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN,
Defendants.
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No. C.-472.

GUS JEPSON,
Plaintiff,

vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN,
Defendants.

No. C.-476.

CHILCAT OIL COMPANY, a Corporation,

Plaintiff,

vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN,
Defendants.

AFFIDAVIT OF ARTHUR COLLETT, JR.,

OPPOSING DEFAULT. [67]

United States of America,

Territory of Alaska,

Third Division,—ss.

Arthur Collett, Jr., being first duly sworn, upon

his oath says: That he is one of the attorneys for

the above-named defendants, and makes this affi-

davit for the purpose of opposing and resisting

the motions of the plaintiffs in the above-entitled

causes for orders of default against the defendants

therein; and hereby respectfully shows the Honor-

able Court as follows, to wit:
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I.

That there are now pending certain demurer

s

and motions in each of the above-entitled causes,

which were made, served and tiled in good faith,

and which, in the opinion of this affiant, are meri-

torious, and should be passed upon before consider-

ing any motion for default herein. That said de-

mnrers and motions were not tiled for the purpose

of delay or dilatory proceedings, but were made

and tiled for the bona fide purpose of presenting

to the Court for its ruling the legal objections to

the j)leadings thereby raised, in order that the de-

fendants, and each of them, may be timely advised

of the exact nature and extent of the legal issues

which they will have to meet at the time of trial.

II.

That the stipulation entered into on the 25th day

of March, 1930, by and between Messrs. Donohoe

& Dimond and Frank H. Foster, as affiant is in-

formed and verily believes, was entered into with-

out the knowi^edge or consent and against the ex-

press instructions of the defendants. That affiant

is informed by defendant Harriman that he, Harri-

man, instructed Mr. Foster as early as about Feb-

ruary 1st, 1930, regarding answer.

That by letter dated February 21, 1930, and

mailed on that date to Mr. Foster at Cordova,

Alaska, Mr. Henry R. Harriman, one of the de-

fendants herein, instructed Mr. Foster regarding

all [68] four of the above causes, and the de-

fenses, in general of the defendants thereto, and

the necessity of taking the depositions of Capt.
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Manson and various other witnesses if the cases

should go to trial. In this letter, Mr. Harriman

particularly stressed the defense of the defendant

Alaska Consolidated Oil Fields, viz.: (quoting)

—

''Alaska Consolidated 's position will flatly

be that it is not properly a party defendant in

these cases. It is prepared to show by the

testimony of Manson, of the writer, and by

admissions against interest by principal claim-

ants, that all, or practically all of the claimants

were on actual notice wholly relieving the

Consolidated as party defendant."

That, on March 21st, 1930, Mr. Winter S. Martin,

associate of this affiant, wrote Mr. Foster at great

length, not only going into detail concerning the

merits of the demurers and motions directed against

the pleadings, but also going into great detail con-

cerning the defenses of each of the defendants to

each of the above-entitled actions. That these

letters, together with said demurrers and motions,

were mailed to Mr. Foster from Seattle on said

21st day of March, 1930, and duly received by Mr.

Foster.

That in none of these communications was Mr.

Foster instructed or authorized to stipulate to a

default herein, but Mr. Foster was at all times

duly advised concerning the defendants' defenses

to these actions.

III.

That the defenses, generally, of the defendants to

the above-entitled actions are as follows, as con-
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tained in the letters of instructions to Mr. Foster,

to wit:

1. That the corporation is improperly joined as

a party defendant; that it never employed these

men at all, or ordered the materials and supplies,

and had no interest at all in what they were doing.

That the corporate defendant had an operating

agreement with the operator, Mr. Harriman, and

that plaintiffs knew of [69] this fact, and knew

that they contracted with Mr. Harriman and not

with the company, and working for him as an

individual and not for the company. That all of

the equipment and personal property belonged to

Mr. Harriman personally.

2. Reference is hereby made to that certain affi-

davit of Henry R. Harriman, tiled in each of the

above-entitled causes, in support of motion to quash

liens, which said affidavit is hereby incorporated

herein by reference and made a part hereof, in

order to more fully and specifically call the Court's

attention to the defenses of defendants herein.

3. That in no event are the oil and gas prospect-

ing permits subject to liens or attachments.

4. That the subject matter of none of the com-

plaints herein constitute basis for a lien against

the tools and equipment of defendant Harriman.

5. That it is impossible at this time to definitely

set forth the exact amounts due to plaintiffs from

defendant Harriman personally for the reason that

the original records and books of account were kept

by Mr. Leeper at the camp sight about 10 miles

beyond Katalla, Alaska, where the said books now
are. That affiant, before coming to Alaska, sent a
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cablegram to Mr. Leeper at Katalla, asking that he

have said books of account at Cordova when affiant

arrived. However, it has been impossible for Mr.

Leeper or this affiant to get these books. Affiant

and defendants believe that many of the accoimts

comprising said actions are grossly excessive; and

that only he a careful check and audit of the origi-

nal books of accuunt can a definite statement

thereof be made.

6. That in further support hereof, affiant de-

sires sufficient opportunity to return to Seattle and

procure the affidavit of defendant Harriman re-

garding the exact arrangements had with [70] Mr.

Foster concerning these cases.

7. That upon returning to Seattle, affiant pro-

poses, not only to procure said affidavit of Mr. Har-

riman, but also prepare with Mr. Harriman 's as-

sistance the exact Answers in each of the four

above-entitled cases, and file the same as part of

our showing resisting default therein.

8. That in justice to the defendants, a period of

30 days should be granted to defendants to allow

this showing to be completed and answers pre-

pared, during which period a stay of proceedings

should be ordered.

ARTHUR COLLETT, Jr.

Subscribed and sworn to before me this 15th day

of May, 1930.

[Notarial Seal] K. G. ROBINSON,
Notary Public for the Territory of Alaska.

My commission expires March 20, 1934.

[Endorsed]: Filed May 17, 1930. [71]
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STATEMENT OF LIEN.

(See Exhibit "A" Attached to Complaint.)

No. 5293.

COMPARED
N.R.

The within instrument was filed for record at

5:30 o'clock P. M., November 21, 1929, and duly

recorded in book 8, Gen. Rec, on page of the

Records of said District.

K. G. ROBINSON,
District Recorder.

[Endorsed] : Filed Aug. 1, 1930. [72]

STATEMENT OF LIEN.

(See Exhibit "B.")

ASSIGNMENT.

KNOW ALL MEN BY THESE PRESENTS:
That I, GEORGE P. BYRNES, of Cordova,

Alaska, for and in consideration of the sum of One

($1.00) Dollar and other good and valuable con-

sideration by me received do hereby assign, trans-

fer, and set over mito William Rains, all of my
claim against the Alaska Consolidated Oil Fields,

a corporation, and Henr}^ R. Harriman for wages

and expenses amounting to a total of $1614,00, and

together with my lien therefore.
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IN WITNESS WHEREOF, I have hereunto

set my hand on this 16th day of November, 1920.

GEORGE P. BYRNES.
Witness

:

THOMAS M. DONOHOE.

No. 5294.

COMPARED
N.R.

The within instrument was filed for record at

5:30 o'clock P. M., November 21, 1929, and duly

recorded in book 8, Gen. Rec, on page of the

Records of said District.

K. G. ROBINSON,
District Recorder.

[Endorsed] : Filed Aug. 1, 1930. [73]

STATEMENT OF LIEN.

(See Exhibit ''C")

Katalla, Alaska, November 21, 1929.

In consideration of the sum of one dollar, and

other good and valuable, consideration by me re-

ceived I hereby sell, assign And transfer to Will-

iam Rains, all my claim angest the Alaska Consoli-

dated oil fields and/or Henry R. Harriman for

wages, Dwe me amounting to the sum of $496.50.

FRED SUNDLING.
Witnesses

:

L. V. LEEPER.
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No. 5289.

COMPARED
N.R.

The within instrument was filed for record at

5:30 o'clock P. M., November 21, 1929, and duly

recorded in book 8, Gen. Rec, on page of the

Records of said District.

K. G. ROBINSON,
District Recorder.

[Endorsed] : Filed Aug. 1, 1930. [74]

STATEMENT OF LIEN.

(See Exhibit "D.")

Katalla, Alaska, November 21, 1929.

In consideration of the sum of one dollar, and

other good and valuable, consideration by me re-

ceived I hereby sell, assign And transfer to Will-

iam Rains, all my claim angest the Alaska Consoli-

dated oil fields and/or Heniy R. Harriman for

wages, Dwe me amounting to the sum of $299.00.

GEO. FELTON.
Witnesses

:

NELS ANDERSON.
L. V. LEEPER.

No. 5290.

COMPARED
N.R.

The within instrument was filed for record at

5:30 o'clock P. M., November 21, 1929, and duly
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recorded in book 8, Gen. Rec, on page of the

Records of said District.

K. G. ROBINSON,
District Recorder.

[Endorsed] : Filed Aug. 1, 1930. [75]

STATEMENT OF LIEN.

(See Exhibit "E.")

ASSIGNMENT.

KNOW ALL MEN BY THESE PRESENTS:
That I, Trice W. Gates, of Cordova, Alaska, for and

in consideration of the sum of One ($1,00) Dollar

and other good and valuable consideration by me
received do hereby assign, transfer, and set over

unto William Rains, all of my claim against the

Alaska Consolidated Oil Fields, a corporation, and

Henry R. Harriman for wages and expenses

amounting to a total of $1388.60, and together with

my lien therefore.

IN WITNESS WHEREOF, I have hereunto set

my hand on this 16th day of November, 1929.

TRICE W. GATES.
Witness

:

THOMAS M. DONOHOE.

No. 5295.

COMPARED
N.R.

The within instrument was filed for record at

5:30 o'clock P. M., November 21, 1929, and duly
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recorded in book 8, Gen. Rec, on page of the

Records of said District.

K. G. ROBINSON,
District Recorder.

[Endorsed] : Filed Aug. 1, 1930. [76]

STATEMENT OF LIEN.

(See Exhibit ''F.")

Cordova, Alaska, 21 November, 1929.

For and in consideration of the sum of One Dol-

lar ($1.00) and other good and valuable considera-

tion I hereby sell, transfer, assign and set over

unto William Rains all my right, title, claim and

demand against the Alaska Consolidated Oil Fields

and/or Henry R. Harriman for wages due me
amounting to the sum of $234.00, & together with

my lien therefore.

HUGH McCROSSAN.
Witness

:

THOMAS M. DONOHOE.

No. 5292.

COMPARED
N.R.

The within instrument was filed for record at

5:30 o'clock P. M., November 21, 1929, and duly

recorded in book 8, Gen. Rec, on page of the

Records of said District.

K. G. ROBINSON,
District Recorder.

[Endorsed] : Filed Aug. 1, 1930. [77]
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STATEMENT OF LIEN.

(See Exhibit "Gl.")

Katalla, Alaska, November 21, 1929.

In consideration of the smn of one dollar, and the

good and, "Taluable consideration by me received I

hereby sell assign And transfer to William Rains,

all of my claim aganst the Alaska Consolidated oil

fields and/or Henry R. Harriman. For wages dwe

me amounting to the sum of $1608.17.

L. V. LEEPER.
"Witnesses

:

HUGH McCROSSAN.

No. 5291.

COMPARED
N.R.

The within instrument was filed for record at

5:30 o'clock P. M., November 21, 1929, and duly

recorded in book 8, Gen. Rec, on page of the

Records of said District.

K. G. ROBINSON,
District Recorder.

[Endorsed] : Filed Aug. 1, 1930. [78]

[Title of Court and Cause.]

APPLICATION FOR JUDGMENT BY DE-
FAULT.

Comes now the above-named plaintiff and applies

to this Honorable Court for judgment of default
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against the defendants herein by reason of the fail-

ure of the defendants to answer the plaintiff's com-

plaint within the time prescribed by the written

stipulation between plaintiff and defendants herein

and upon the order of default duly made and entered

herein on August 1, 1930.

This application is based upon the records and

files of this action.

Dated at Seward, Alaska, August 1, 1930.

DONOHOE & DIMOND,
Attorneys for the Plaintiff.

[Endorsed] : Filed Aug. 1, 1930. [79]

[Title of Court and Cause.]

ORDER TO STRIKE AND OF DEFAULT.

Coming on regularly to be heard before the Court

the motion of the plaintiff' for an order striking from

the records and tiles of this action the following

papers filed herein on behalf of the defendants, to

wit: (a) Motion to quash liens, filed herein April

16, 1930; (b) Affidavit in support of motion to

quash liens, filed herein April 16, 1930; and (c) De-

nnirrer of defendant Alaska Consolidated Oil Fields,

a corporation, filed herein April 16, 1930; and for

an order of default herein against said defendants

and each of them ; the plaintiff being represented by

A. J. Dimond Esq., one of his attorneys, and the de-

fendants being represented by Arthur Collett, Jr.,

and Frank H. Foster, their attorneys; and the
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Court having heard the arguments of counsel and

being now in the premises fully advised,

—

IT IS ORDERED that said motion be and the

same hereby is granted, and that the above-men-

tioned motion, affidavit and demurrer be and the

same hereby are stricken

;

AND IT IS FURTHER ORDERED that the de-

fendants are and each of them is in default in this

action by reason of their failure to answer the plain-

tiff's complaint on or before April 1st, 1930, in con-

formity with the stipulation between plaintiff and

defendants therefor dated the 25th day of March,

1930, and filed herein on the 28th day [80] of

March, 1930.

Done by the court and ordered entered at Seward,

Alaska, on this 1st day of August, 1930.

E. COKE HILL,

District Judge.

[Endorsed] : Filed Aug. 1, 1930.

Entered Court Journal No. S.-4, page No. 351,

Aug. 1, 1930. [81]

[Title of Court and Cause.]

MINUTE ORDER NOTING EXCEPTIONS.

Now at this time the Court having heretofore

made an order striking from the records and files of

this action the following papers filed herein on be-

half of the defendants, to wit: (a) Motion to quash

liens, filed herein April 16', 1930; (b) affidavit in sup-

port of motion to quash liens, filed herein April 16,
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1930; and (c) demurrer of defendant Alaska Con-

solidated Oil Fields, a corporation, filed herein

April 16, 1930; and of default herein against said de-

fendants and each of them ; the plaintiff being rep-

resented by A. J. Dimond, one of his attorneys, and

the defendants being represented by Arthur Collett,

Jr., and Frank H. Foster, their attorneys,

—

IT IS THEREFORE ORDERED that excep-

tions to the ruling of the Court be noted for defend-

ants.

Entered Court Journal No, S.-4, page No. 352,

Aug. 1, 1930. [82]

In the District Court for the Territory of Alaska,

Third Division.

No. C.-470,

WILLIAM RAINS,
Plaintiff,

vs.

ALASKA CONSOLIDATED OIL FIELDS, a

Corporation, and HENRY R. HARRIMAN,
Defendants,

JUDGMENT.

Coming on regularly to be heard on this 1st day

of August, 1930, the application of the plaintiff for

rendition and entry of judgment herein in favor

of the plaintiff and against the defendants by de-

fault, the plaintiff being represented by A, J, Di-

mond, one of his attorneys, and the defendants not
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being present in court or being represented by an at-

torney; and it satisfactorily appearing to the Court

that the plaintiff's verified complaint wherein are

stated several good and legal causes of action in

favor of the plaintiff and against the defendants and

each of them was filed herein on November 23, 1929,

and that thereafter summons was duly issued

thereon and duly served upon each of said defend-

ants ; that thereafter and on the 25th day of Febru-

ary, 1930, each of said defendants appeared herein

generally by Frank H. Foster, Esq., their attorney,

and filed herein a demurrer to plaintiff's complaint;

that thereafter and on March 8th, 1930, said demur-

rer came on to be heard before the Court and the

same was by the Court overruled; that on March

25th, 1930, the plaintiff and defendants, through their

respective attorneys of record herein, entered into,

signed and made a written stipulation wherein it was

stipulated and agreed that if the said defendants

failed to answer the plaintiff's complaint by April

1st, 1930, the plaintiff might take default against

defendants and [83] proceed to judgment with-

out further notice to the defendants; that thereaf-

ter and on August 1st, 1930, upon the motion of the

plaintiff and in conformity with the provisions of

said stipulation, an order of default against the de-

fendants and each of them was duly made and en-

tered herein ; and it further appearing to the Court

that this is an action for the recovery of money and
to enforce several liens upon property of the defend-

ants and that it is not necessary for the Court to

take proof of any matter of fact in order to render
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judgment or to cany the same into effect, or for

any other reason or purpose, but that judgment may

be given herein and rendered herein by default

against the defendants and each of them without

further proof than is supplied by the records and

files of this action; that the defendants are jointly

and severally indebted to the x)laintitf in the sum of

$6,568.80, together with interest thereon from the

date hereof until paid at the rate of eight i)er centum

per annum, and the further and additional sum of

$750.00 as attorney's fees for the plaintiff in this ac-

tion, and that the plaintiff has a first, prior and su-

perior lien upon the property hereinafter described

for the satisfaction of the sums so due to plaintiff

from the defendants ; and the Court being fully ad-

vised in the premises,

—

IT IS ORDERED, ADJUDGED AND DE-
CREED as follows:

1. That the plaintiff do have and recover of and

from the said defendants and each of them the said

sum of $6,568.80, together with interest thereon

from the date hereof until paid at the rate of eight

per centum per annum, and together with the

plaintiff's costs and disbursements in this action

incurred in the sum of $797.60 the same to be taxed

by the Clerk of this Court and inserted herein, and

the said costs and disbursements to cover and include

an attorney's fee for the plaintiff herein allowed

and [84] fixed in the sum of $750.00.

2. That the plaintiff* has and holds a prior and

superior lien upon and against all of the property

of the defendants hereinafter described for the pay-
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ment of the said sums so due to the plaiutiff from

the defendants as hereinabove set out; that said

property or so much thereof as may be necessary to

make the full amount of the judgment herein ren-

dered in favor of the plaintiff and against the defend-

ants and each of them, with interest and costs and

accruing costs, be sold in accordance with law and

the practice of this Court by the United States Mar-

shal for the Third Division, Territory of Alaska, at

public auction to the highest and best bidder for

cash; that the rights, titles and interests of said de-

fendants in and to the oil claims hereinafter de-

scribed may be sold hereunder at the front door of

the courthouse of this Court at Valdez, Alaska, or

at Cordova, Alaska, and the remainder of the prop-

erty of said defendants hereinafter described may
be sold at or near the place where said property is

situated ; that at said sale the plaintiff or the defend-

ants or either of them or any other person may
purchase said property or any part thereof; that

out of the proceeds of such sale the marshal shall

pay the costs and expenses of sale, the attorney's fee

herein allowed to the plaintiff, and all of the sums

herein found due to the plaintiff from the defend-

ants and for which judgment herein is given in favor

of plaintiff and against the defendants ; and that the

remainder of said proceeds or property may be de-

livered to the defendants upon demand; that said

marshal, upon sale, execute and deliver to the pur-

chaser his bill of sale of the personal property and

certificate of sale of the real property sold, and, at

the expiration of the time allowed by law for re-
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demption of said real property, if the same be not

theretofore redeemed, he execute and deliver to

[85] said purchaser or his assigns a deed of said

real property. That the purchaser be given posses-

sion of said property upon production of said mar-

shal's bill of sale and/or certificate of sale therefor.

3. That the property of said defendants which

is herein ordered to be sold for the satisfaction

of plaintiff's judgment rendered and given herein

is described as follows, to wit: 'All of said de-

fendants' right, title and interest in and to

Ruby Oil Claims Nos. 1, 2, 3, 4 and 5;

Chilcat Oil Claim No. 11; Barrett Oil Claims

Nos. 1, 2 and 3; Burls Oil Claim No. 7; and

Puffy Oil Claims Nos. 6, 7 and 8; all situated

in the Katalla Oil Fields, about eleven miles

in an easterly direction from the town of Ka-

talla, in the Cordova Recording Precinct, Third

Division, Territory of Alaska. Also one Model

Super ''D" Fort Worth Spudder with re-

verse attachment; one 25-45 H.P. Case Trac-

tor; 200 feet I21/2 inch casing; 800 feet 10

inch casing; 1200 feet 8^4 inch casing; 50 feet

I5I/2 inch casing; one control head; casing

shoes; casing clamps; miscellaneous casing

tools; miscellaneous casing equipment; one 2I/2

K.W. Flolight lighting plant, and wiring

equipment; belts and belt clamps; drilling

stems, bits and bailers; miscellaneous drill-

ing tools; miscellaneous blacksmith tools;

wire and rope cable; pipe cutting and

threading tools; miscellaneous fittings; fish-
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ing tools; miscellaneous tools and equip-

ment; one trailer; one portable Remington

typewriter; five tents; six blankets; two stoves;

and general camp and oil-well drilling tools

and equipment; said personal property above

described is situated on Burls Oil Claims Nos.

10 and 11, at the head of Controller Bay,

about eleven miles easterly from said Katalla,

in said Cordova Recording Precinct, Third

Division, Territory of Alaska; with the ex-

ception of said Fort Worth Spudder and

boom which are situated on the road leading

from said oil claims to said Ruby Oil Claims

Nos. 4 and 5.

Done by the Court and ordered entered at

Seward, Alaska, on this 1st day of August, 1930.

E. COKE HILL,
District Judge.

[Endorsed] : Filed Aug. 1, 1930.

Entered Court Journal No. S^, page No. 352,

Aug. 1, 1930. [86]

[Title of Court and Cause.]

MEMORANDUM OP COSTS AND DISBURSE-
MENTS.

Clerk's Pees $ 11.00

Cost of Publication of Summons 36 . 60

Attorneys' Fees 750.00

Total $797.60
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United States of America,

Territory of Alaska,—ss.

Thomas M. Donohoe, being first duly sworn, upon

bis oath deposes and says: That he is one of the

attorneys for the plaintiff in the above-entitled

cause, and as such is better informed relative to

the above costs and disbursements than the said

plaintiff. That the items in the above memorandum
contained are correct, to the best of this deponent's

knowledge and belief, and that the said disburse-

ments have been necessarily incurred in the said

cause.

THOMAS M. DONOHOE.

Subscribed and sworn to before me, this 5th

day of August, 1930.

[Notarial Seal] CLYDE R. ELLIS,

Notary Public for Alaska.

My Commission expires June 11th, 1934.

Service of the above by receipt of a true copy

is hereby acknowledged this 5th day of August,

1930.

FRANK H. FOSTER,
Attorney for Defendants.

[Endorsed] : Filed Aug. 6, 1930. [87]

[Title of Court and Cause.]

OPINION.

The above-entitled action comes before the
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Court at this time upon the plaintiff's motion to

strike from the files of this case a motion of the

defendants to quash certain liens and affidavit

in support of said motion and the demurrer of the

defendant Alaska Consolidated Oil Fields, a cor-

poration, to plaintiff's complaint, and for entry

of defendants' default for want of answer. The

documents against which the motion is directed

were filed in contravention of an oral stipulation

entered into in open court in the presence of the

court on the eighth day of March, 1930, at Val-

dez, Alaska, between Honorable Frank H. Foster,

attorney for the defendants, and Honorable A. J.

Dimond, attorney for plaintiff, which stipulation

was thereafter reduced to writing and filed in the

above-entitled action with the Clerk of the court

on March 25th, 1930; said stipulation, omitting the

venue and title, being as follows:

IT IS HEHEBY STIPULATED by and

between plaintiff and defendants herein, acting

by and through their respective attorneys of

record, that the Court may overrule defend-

ants' demurrer to plaintiff's complaint now
on file herein, allowing to defendants until

the first day of April, 1930, time in which to

answer said complaint; and it is further stip-

ulated that if defendants fail to answer said

complaint by said first day of April, 1930,

plaintiff may take default against defendants

for want thereof and may proceed to judg-

ment without further notice to defendants.
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Dated at Cordova, Alaska, this 25th day of

March, 1930.

DONOHOE & DIMOND,
Attorneys for Plaintiff.

FRANK H. FOSTER,
Attorney for Defendants.

The record shows that in this action service of

summons was made by publication and defendants

were required to appear within thirty days after

the last day of publication which was January 31,

1930. [88] On February 25, 1930, a general de-

murrer was filed by Honorable Frank H. Foster,

a member of the bar of this court, as attorney for

the defendants. Mr. Foster's authorization to

appear on behalf of the defendants has never been

disputed. That demurrer came on for hearing on

the 8th day of March, 1930, at which time the

stipulation above quoted was made. No other at-

torney had then appeared for the defendants.

There is nothing to indicate that the stipulation

was not entered into in good fauth. It appears

that Mr. Foster advised his clients promptly of

this stipulation and they had ample time to com-

ply \vith it. It appears that defendants also em-

ployed Honorable Winter S. Martin, an attorney

of Seattle, Washington, to represent them in this

litigation, and that in Seattle on or about March
19th, 1930, Mr. Martin, as attorney for defendants,

consulted personally with Mr. Dimond, one of

the attornej^s for the plaintiff, requesting a mod-

ification of the quoted stipulation, which was re-

fused. At the time of said refusal there was
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still ample time to comply with said stipulation by

filing an answer. The defendants filed no answer,

but on the 16th day of April, 1930, filed with the

Clerk of this court the documents which the plain-

tiff now moves to have stricken from the files, and

urged upon the court that Mr. Foster had no

authority to enter into such a stipulation and it

should be held void. The stipulation entered into

was a matter of procedure connected with the con-

duct of the case as to which the attorney had full

power to bind his clients. Corpus Juris, Title;

Attorney and Client, page 641, section 146 and

section 147. In the latter section I find the fol-

lowing :

"All proceedings in Court to enforce the

remedy, to bring the claim, demand, cause of

action or subject matter of the suit to hear-

ing, trial, determination, judgment and exe-

cution, are within the exclusive control of the

attorney. '

'

To the same effect are statements of the law

in 2 Ruling Case Law—p. 986, title, "Attorneys at

Law," Sec. 63, and Weeks [89] on Attorneys at

Law, 2nd Ed., Sees. 217-218, pp. 442-450.

It does not appear that the defendants would

have lost any rights whatever by complying with

the stipulation. If the allegations of the complaint

were untrue, they could deny them by answer;

if there were necessary affirmative allegations, they

could also make them by answer; and, if the com-

plaint failed to state a cause of action, advantage

could be taken of that at the trial.



vs. William Rains. Ill

It will be noted, too, that the only part of the

stipulation which defendants ask to have ignored

was that part requiring them to answer. They

vigorously claimed the extended time provided by

the stipulation.

Plaintiff's motion to strike from the files the

documents above referred to will be granted, and

an approj^riate order may be prepared and pre-

sented for signature.

The defendants not having answered and their

time for answer having expired, their default may
be entered.

Dated at Seward, Alaska, August 1, 1930.

E. COKE HILL,
District Judge.

[Endorsed] : Filed Aug. 21, 1930. [90]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To Honorable E. COKE HILL, Judge of the

Above-entitled Court:

Come now the above-named defendants, and, feel-

ing themselves aggrieved by the decree made and

entered in this cause on the first day of August, 1930,

do hereby appeal from said decree to the Circuit

Court of Appeals for the Ninth Circuit, for the

reasons specified in the assignment of errors, which

is filed herewith, and they pray that their appeal

be allowed and that citation issue as provided by



112 Alaska Consolidated Oil Fields et ah

law, and that a transcript of record, proceedings

and papers upon which said decree was based, duly

authenticated, may be sent to the United States

Circuit Court of Appeals for the Ninth Circuit,

sitting at San Francisco, California.

And said defendants further pray that this court

fix and determine the amount of cost bond to be

required of them to perfect their said appeal.

Dated at Seattle, Washington, this 10th day of

October, 1930.

ARTHUR COLLETT, Jr.,

WINTER S. MARTIN,
Attorneys for Defendants.

Office and Post Office Address:

2014 Smith Tower,

Seattle, Washington.

[Endorsed] : Filed Oct. 20, 1930. [91]

Service of foregoing petition by receipt of copy

acknowledged October 20, 1930.

DONOHOE & DIMOND,
Attorneys for the Plaintiff. [92]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

And now, on this 10th day of October, A. D. 1930,

come the defendants by their attorneys, Arthur

Collett, Jr., and Winter S. Martin, and say that

the order and decree entered on the 1st day of

August, 1930, is erroneous and unjust to the de-
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fondants, viz.: because the Honorable Court, by

said final decree and order entered as aforesaid,

—

1. Sustained and granted plaintiff's motion to

strike motion of defendants to quash liens.

2. Sustained and granted plaintiff's motion to

strike defendants' affidavit in support of motion

to quash liens.

3. Sustained and granted plaintiff's motion to

strike demurrer of defendant, Alaska Consolidated

Oil Fields, a corporation.

4. In not considering defendants' motions and

demurrer, and entering proper orders and decrees

thereon as prayed for in said defendants' motions

directed to the complaint in said cause.

5. In entering default decree as aforesaid.

6. In entering final decree in said cause on the

1st day of August, 1930, based upon the default

theretofore entered in said cause. [93]

7. That the Court erred in overruling the de-

murrer of defendants as to the cause of action

creating any lien whatsoever upon the oil prospect-

ing permits and public land permits, easements and

privileges granted by the United States to said

defendant corporation.

8. The Court erred in entering any decree or

order in any manner affecting or pui-porting to

effect or create a lien upon the public land oil pros-

pecting permits granted by the United States to

defendant corporation, or in entering any order,

judgment or decree in said cause which would

effect, or create, or purport to effect or create a

Hen or sustain a levy and sale upon execution of
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said corporation's public land permits, whether

said final order purported to be a decree, judgment

or order of sale or a levy and execution thereon.

WHEREFORE, the defendants pray that said

order and decree be reversed and the United States

District Court aforesaid be directed by the man-

date of said Circuit Court of Appeals to quash said

order, judgment or decree of sale in so far as the

same purports to authorize the foreclosure of lien

and sale of said corporation's prospecting permits

by sale and execution under the purported decree

of sale, from which, among other orders and de-

crees, this appeal is prosecuted.

Defendants pray further for an order from the

said Circuit Court of Appeals vacating and setting

aside all of the said final decree entered as afore-

said on said 1st day of August, 1930, and rein-

stating the complaint with leave to answer to the

merits thereof.

ARTHUR COLLETT, Jr.,

WINTER S. MARTIN,
Attorneys for Defendants.

Office and Postoffice Address:

—

2014 Smith Tower,

Seattle, Washington. [94]

Service of the foregoing assignment of errors

by receipt of copy thereof acknowledged October

20, 1930.

DONOHOE & DIMOND,
Attorneys for the Plaintiff.

[Endorsed] : Filed Oct. 20, 1930. [95]
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[Title of Court and Cause.]

MOTION RELATIVE TO BOND FOR COSTS
ON APPEAL.

Comes now the above-named plaintiff and prays

this Honorable Court as follows: If an order be

made herein allowing the appeal of the defendants

from the judgment rendered herein, and fixing the

amount of the cost bond on appeal, that said cost

bond be fixed in the sum of at least one thousand

dollars ($1,000) in order to cover and secure the

payment of the plaintiff's costs in this court here-

tofore taxed and allowed in the sum of $797.60, as

as well as all additional costs to which j)laintiff

may become entitled by reason of said appeal.

DONOHOE & DIMOND,
Attorneys for the Plaintiff.

United States of America,

Territory of Alaska,—ss.

Anthony J. Dimond, being first duly sworn, upon

his oath says: I am one of the attorney for the

plaintiff named in the above-entitled action. I

reside at Valdez, Alaska. The attorneys for the

defendants in said action are: Winter S. Martin

and Arthur Collett, Jr., who reside at Seattle,

Washington, and whose postoffice address is 2014

Smith Tower, Seattle, Washing-ton, and Frank H.

Foster, w^ho resides at Cordova, Alaska, and there

maintains an office. That none of defendants' at-

torneys resides or is at Valdez, Alaska.
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That on the 21st day of October, 1930, 1 served the

hereto annexed motion upon the attorneys for said

defendants by depositing in the United States post-

office, at Valdez, Alaska, a full, true and correct copy

of said motion, certified by me to be such copy, duly

enclosed in an envelope with the postage prepaid

thereon, and directed to said Winter S. Martin at

2014 Smith Tower, Seattle, Washington, and at

the same time I in like manner mailed a certified

copy of said motion to said Frank H. Foster at

Cordova, Alaska, his address and place of resi-

dence.

That in each of said cities, to wit, Valdez, Alaska,

[96] Cordova, Alaska, and Seattle, Washington,

is a United States postoffice, and between said cities

there is a regular weekly service of the United

States mails.

ANTHONY J. DIMOND.

Subscribed and sworn to on this 21st day of

October, 1930, before me,

[Notarial Seal] GEO. J. LOVE,
Notary Public for Alaska.

My commission expires November 25, 1930.

[Endorsed]: Filed Oct. 21, 1930. [97]

[Title of Court and Cause.]

HEARING ON COST BOND.

Now at this time counsel for defendants having

presented their petition for appeal and assignment

of errors together with proposed order allowing
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appeal and fixing amount of bond, the plaintiff be-

ing represented by A. J. Dimond, Esq., of his coun-

sel,

—

WHEREUPON, after reading of said petition

for appeal, plaintiff, through his counsel, requested

that the bond on appeal be fixed in an amount suf-

ficient to cover the costs in the lower court as well

as those on appeal.

WHEREUPON the Court took the matter under

advisement.

Entered Court Journal No. 16, page No. 389, Oct.

21, 1930. [98]

[Title of Court and Cause.]

MINUTE ORDER ALLOWING EXCEPTION.

It appearing that an order allowing appeal and

fijxing amomit of cost bond was entered on the 22d

day of October, 1930, and that the cost bond was

fixed in the sum of Five Hundred Dollars ($500.00)

;

now at this time A. J. Dimond, Esq., one of the at-

torneys for the plaintiff, asks an exception to the

above order, said exception being allowed by the

court.

Entered Court Journal No. 16, page No. 391,

Oct. 22, 1930. [99]
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[Title of Court and Cause.]

PEAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

Sir: Please prepare transcript of record on ap-

peal in the above-entitled cause, said transcript to

include the following papers, to wit

:

1. Complaint and summons.

2. Appearance by Frank Foster, attorney for de-

fendants.

3. Demurrer, filed by Mr. Foster.

4. M. 0. overruling demurrer, March 8, 1930.

5. Stipulation (re default) entered into March

25, 1930, filed March 28, 1930.

6. Motion to quash lien, filed and served April

16, 1930.

7. Affidavit in support of motion to quash liens,

served and filed April 16, 1930.

8. Demurrer of Alaska Consolidated Oil Fields,

served and filed April 16, 1930.

9. Each and every of the motions, demurrers,

affidavits, pleadings and instruments filed

by the defendants in the above-entitled

cause.

10. Each and every of the motions, demurrers,

affidavits, stipulations, pleadings and instru-

ments filed by the plaintiff in the above-

entitled cause.

11. Any and all minute entries and/or journal
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entries [100] made and entered in the

above-entitled cause.

12. Opinion of the Court made and entered Au-

gust 1, 1930.

13. Final order, decree or judgment made and

entered in favor of plaintiff in the above-

entitled cause on or about August 1, 1930.

14. All orders, decrees and judgments entered of

record in said cause.
<

15. All papers or documents filed in said cause for

any purpose.

16. All orders of sale, decrees of foreclosure, sale

or levy and execution, and writs of fie^^i

facias, or in the nature of sale on execution,

however designated or noted.

17. Petition for appeal.

18. Order allowing appeal.

19. Assignments of error.

20. Appeal bond.

21. This praecipe.

ARTHUR COLLETT, Jr.,

WINTER S. MARTIN,
Attorneys for Defendants.

Service of the foregoing praecipe by receipt of

copy thereof acknowledged October 20, 1930.

DONOHOE & DIMOND,
Attorneys for the Plaintiff.

[Endorsed] : Filed Oct. 22, 1930. [101]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF COST BOND.

Upon the petition of the defendants in the above-

entitled proceeding,

—

IT IS HEREBY ORDERED that an appeal

pursuant to law and the rules of court may be and

the same is hereby allowed the defendants above

named from that certain judgment hertofore entered

in this cause on the 1st day of August, 1930, to the

United States Circuit Court of Appeals for the

Ninth Circuit; and,

IT IS FURTHER ORDERED that the amomit

of cost bond to be forthwith tiled, sufficient as to

form, security and amount, be and the same is

hereby fixed in the sum of Five Hundred Dollars

($500.00) ; and,

IT IS FURTHER ORDERED that citation on

appeal pursuant to law and usual practice of the

above-entitled court, may thereupon issue, and

said appeal proceed as in other cases.

Done in open court this 22 day of October, 1930,

at Valdez, Alaska.

E. COKE HILL,
United States District Judge.

Service of the foregoing order by receipt of copy

thereof acknowledged on this Oct. 22, 1930.

DONOHOE & DIMOND,
Attorneys for the Plaintiff.

[Endorsed] : Filed Oct. 22, 1930.
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Entered Court Journal No. 16, page No. 390 Oct.

22, 1930. [102]

[Title of Court and Cause.]

NOTICE OF MAILINO BOND ON APPEAL.

To William Rains, Plaintiff-Appellee, and Messrs.

Donohoe & Dimond, His Attorneys

:

You and each of you, will please take notice that

the above-named defendants-appellants, have this

day mailed to the Clerk of the above-entitled court

their bond on appeal herein, and have requested

the Clerk to have same approved and file the same.

This bond, together with the instructions to the

Clerk to file same, will arrive at Valdez on the same

mail as this notice.

Said bond is executed by the above-named de-

fendants-appellants, with the Fidelity & Deposit

Company of Maryland, a corporate surety com-

pany authorized to transact business as surety

within the above Division of the Territory of Alaska

as surety in the sum of $500.00 as heretofore fixed

by the court.

WINTER S. MARTIN,
ARTHUR COLLETT, Jr.,

Attorneys for Defendants-Appellants.

[Endorsed] : Filed Dec. 5, 1930. [103]
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[Title of Coim and Cause.]

MIXrTE ORDER DISAPPROVIXG APPEAL
BOND.

Xow at this time the bond for costs on appeal, in

the above-entitled action having been presented to

the court bv the defendants for approval, the plain-

tiff, through his attorney, A. J. Diniond, Esq., pre-

sented his objections to the approval of said bond,

and the court, being fully advised in the premises,

disapproves said bond for costs on appeal and orders

that said bond be forth\\ith returned to said de-

fendants.

Entered Court Journal Xo. 16. page Xo. 408, Dec.

19, 1930. [104]

[Title of Court and Cause.]

OBJECTIOXS TO APPROVAL OF BOXD FOR
COSTS.

Comes now the plaintiff and objects to the ap-

proval by the court of a certain bond for costs on

appeal this day presented to the Court by the de-

fendants above named, on the following grounds

:

1. That said bond is not conditioned as required

by law, and particularly by the provisions of section

1000, United States Revised Statutes, Title 28, sec-

tion 869, U. S. Code, and therefore furnishes no se-

curity to the plaintiff' in the event said defendants

shall fail to make their plea good.
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2. That the corporate surety on said bond has

not justified as required by the provisions of Chap-

ter 52 of the Session Laws of Alaska, 1915.

3. That said bond does not conform with the re-

quirements of the Rules of the United States Cir-

cuit Court of Appeals for the Ninith Circuit, and

particularly Rule 13 thereof.

1. That said bond is not in amount sufficient to

cover the costs as taxed and allowed in favor of the

plaintiff and against the defendant in the District

Court alone; and is insufficient to cover and secure

the costs taxed and allowed in favor of the plaintitf

and against the defendants in the District Court and

the usual and probable costs of the appeal. [105]

5. That no copy of said bond has been served

upon or delivered to the plaintiff or to any of his

counsel.

DONOHOE & DIMOXD,
Attorneys for the Plaintiff.

[Endorsed] : Filed Dec. 19, 1930. [106]

[Title of Court and Cause.]

NOTICE OF FILING BOND ON APPEAL.

TO William Rains, Plaintiff and Donohoe and Di-

mond. His Attorneys, Valdez, Alaska:

You and each of you will take notice that the de-

fendants herein, Alaska Consolidated Oil Fields, a

corporation, and Henry R. Harriman are this Sth

day of January, A. D. 1931, forawarding by L'nited

States mail to the Clerk of the District Court for the
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Territory of Alaska, Third Division, Valdez, Alaska,

the bond on appeal in the above-entitled case to be

filed b}^ said Clerk and presented to the Honorable

Court for approval. A true copy of said bond and

this notice are this day being mailed to Donohoe &
Dimond, Yaldez, Alaska, attorneys for plaintiff.

Dated at Seattle, Washington, this 8th day of

January, 1931.

AETHUE COLLETT, Jr.

WINTER S. MAETIN,
Attorneys for Plaintiff.

[Endorsed] : Filed Jan. 16, 1931. [107]

[Title of Court and Cause.]

MINUTE OEDER APPEOVING BOND ON AP-
PEAL.

Now, at this time, the bond on appeal in the above-

entitled cause having been duly presented to this

Honorable Court for approval, the plaintiff being

represented by A. J. Dimond, Esq., and offering no

objections to said bond,

—

IT IS OEDERED that said bond on appeal be,

and is hereby approved.

Entered Court Journal No. 16, page No. 443,

Jan. 16, 1931. [108]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, Alaska Consolidated Oil Fields, a corpora-

tion, and Henry R. Harriman, defendants above-

named, as principals, and Fidelity and Deposit Com-

pany of Maryland, a corporate surety company duly

authorized to transact business as surety within the

above division of the Territory of Alaska, as surety,

are held and firmly bound unto William Rains,

plaintiff above named, in the sum of Five Hundred

Dollars ($500.00), to be paid to said William Rains,

his executors, administrators or assigns, for the

payment of which well and truly to be made, we

bind ourselves and each of us, our and each of our

successors, assigTis, heirs, executors and administra-

tors, jointly and severally, by these presents.

Sealed with our seals and dated this sixth day of

January, 1931.

WHEREAS, the said defendants, as appellants,

have prosecuted an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from

the final decree of the United States District Court

for the Territory of Alaska, Third Division, entered

herein on or about the 1st day of August, 1930

:

NOW, THEREFORE, the condition of this obli-

gation is such that if the above-named Alaska Con-

solidated Oil Fields, a corporation [109] and

Henry R. Harriman, appellants in said cause and

principals herein, shall prosecute their appeal to
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effect, and answer all costs if they fail to make their

plea good, then the above obligation to be void; else

to remain in full force and virtue.

Dated this 6th day of January, 1931.

ALASKA CONSOLIDATED OIL FIELDS,
a Corporation,

[Corporate Seal By LOUISE J. LYON,
Its Secretary.

HENRY R. HARRIMAN,
Principals.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND, a Corporation,

[Seal] By CLARENCE D. PORTER,
Its Attorney-in-fact,

Surety.

State of Washington,

County of King,—ss.

On this 6th day of January, 1931, before me per-

sonally appeared Louise J. Lyon, to me known to

be the Secretary of the Alaska Consolidated Oil

Fields, a corporation, the corporation that executed

the foregoing bond as one of the principals thereof,

and acknowledged said instrument to be the free

and voluntary act and deed of said corporation,

for the uses and purposes therein mentioned, and

on oath stated that she is authorized to execute

said instrument and that the seal affixed is the cor-

porate seal of said corporation.

Given under my hand and official seal the day

and year last above written.

[Notarial Seal] HARRY S. REDPATH,
Notary Public in and for the State of Washington,

Residing at Seattle. [110]
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State of Oregon,

County of Multnomah,—ss.

I, the undersigned, a notary public in and for

the State of Oregon, hereby certify that on this

7 day of January, 1931, personally appeared be-

fore me Henry R. Harriman, to me known to be

the individual described in and who executed the

foregoing bond as one of the principals, and ac-

knowledged that he signed and sealed the same as

his free and voluntary act and deed, for the uses

and purposes therein mentioned.

Given under my hand and official seal the day

and year last above written.

[Notarial Seal] ELNOR WHITSON,
Notary Public in and for the State of Oregon,

Residing at Portland.

My commission expires Oct. 31, 1932.

State of Oregon,

County of Multnomah,—ss.

On this 7 day of January, 1931, before me ap-

peared Clarence D. Porter, to me personally

known, who being duly swom, did say that he is

the Attorney-in-Fact for Fidelity and Deposit

Company of Maryland, the within-named corpora-

tion and that the seal affixed to said instrument is

the corporate seal of said corporation and that

the said instrument was signed and sealed in be-

half of said corporation by authoiity of its Board
of Directors and under a Power of Attorney

bearing date April 19th, 1920, and the said Clar-
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ence D. Porter acknowledged the said instrument

to be the free act and deed of said Corporation.

[Notarial Seal] ELNOR WHITSON,
Notary Public in and for Said County and State.

My commission expires Oct. 31, 1932.

Corporate Seal.

[Endorsed] : Filed Jan. 16, 1931. [Ill]

[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Territory of Alaska,

Third Judicial Division,—ss.

To William Rains, Plaintiff-Respondent, and to

Messrs. Donohoe & Dimond, His Attorneys:

You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held in the City

of San Francisco, in the State of California, within

thirty days from the date of this citation, pur-

suant to an appeal, filed in the Clerk's office of the

District Court for the Territory of Alaska, Third

Division, wherein Alaska Consolidated Oil Fields,

a corporation, and Heniy R. Harriman are ap-

pellants and William Rains is respondent, to show

cause, if any there may be, why the judgment in

such appeal mentioned should not be corrected and

speedy justice should not be done in that behalf.
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WITNESS the Honorable E. COKE HILL,

Judge of the District Court for the Territory of

Alaska, Third Division, this 16th day of January,

1931.

E. COKE HILL,

United States District Judge.

[Endorsed] : Filed Jan. 16, 1931.

Entered Court Journal No. 16, page No. 443,

Jan. 16, 1931. [112]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING FEBRUARY 24, 1931, FOR FIL-

ING APOSTLES ON APPEAL.

This matter coming on regularly for hearing

this day before the undersigned Judge of the above-

entitled court upon the application of defendants-

appellants above named for an order extending the

time for filing apostles on appeal in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California; and good cause

therefor appearing,

—

IT IS THEREFORE, ORDERED, that the time

within which said defendants-appellants may file

their apostles on appeal herein in the United States

Circuit Court of Appeals for the Ninth Circuit be,

and the same is hereby extended to and including

the 24th day of February, 1931.
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Done in open court this 16th day of January,

1931.

E. COKE HILL,

District Judge.

[Endorsed] : Filed Jan. 16, 1931.

Entered Court Journal No. 16, page No. 444,

Jan. 16, 1931. [113]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, N. H. Castle, Clerk of the District Court for

the Territory of Alaska, Third Division, DO
HEREBY CERTIFY that the hereto annexed 114

pages, numbered from 1 to 114, inclusive, are true

and full correct transcript of the records and files

of the proceedings in the above-entitled cause as

the same appear on the records and files in my
office, and that said transcript is made in accord-

ance with the praecipe of the defendant, a copy of

which is included in said transcript.

I further certify that the said transcript has

been compiled and examined and is hereby certified

by me and that the costs thereof amounting to

$43.80 has been paid to me by Martin & CoUett, at-

torneys for the defendants herein.
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IN WITNESS WHET^EOF, I have hereunto set

my hand and affixed the seal of said court on this

17th day of January, 19-31.

[Seal] N. H. CASTLE,
Clerk of the District Court for the Territory of

Alaska, Third Division.

[Endorsed] : Filed Jan. 17, 1931. [114]

[Endorsed] : No. 6366. United States Circuit

Court of Appeals for the Ninth Circuit. Alaska

Consolidated Oil Fields, a Corporation, and Henry

R. Harriman, Appellants, vs. William Rains, Ap-

pellee. Transcript of Record. Upon Appeal from

the United States District Court for the Territory

of Alaska, Third Division.

Filed January 26, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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STATEMENT OF THE CASE
This is an appeal from a judgment entered

against the defendants on the 1st day of August,

1930, by the District Court for the territory of

Alaska, Third Division. The plaintiff brought an

action against the Alaska Consolidated Oil Fields,

a Washington Corporation, and against Henry R.

Harriman, a resident of the State of Washington,

for work and labor performed and services ren-

dered by said plaintiff, and by his several assignors,

as set forth in the Complaint. In his prayer, the
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plaintiff prays for personal judgment against said

defendants, and each of them, for the sum of Six

Thousand One Hundred Ninety-seven Dollars and

Seven Cents ($6,197.07), together with interest,

Attorney fees and costs. Plaintiff also prays that

his lien, and those of his assignors, upon and against

the premises and property of the defendants, be ad-

judged and declared to be first, prior and superior

liens upon said premises and property for the full

amounts thereof; that said liens be enforced and

foreclosed, and that said premises and property be

sold under the judgment of the Court, for the sat-

isfaction of the sums so due from defendants to

plaintiff; that said liens be adjudged and declared

to be prior and superior to any and all other liens,

claims, rights, titles or interest of said defendants,

or either of them, and that the sale of said premises

and property, under the judgment to be rendered,

be made in accordance with law, and the practice

of said Court; that the liens attempted to be de-

clared and foreclosed consist, in part, of purported

liens against defendants* right, title and interest in

and to the Ruby Oil Claims, Nos. 1, 2, 3, 4, and 5;

Chilcat Oil Claim, No. 11; Barrett Oil Claims, Nos.

1, 2, and 3; Burls Oil Claim, No. 7, and Puffy Oil

Claims Nos. 6, 7 and 8; all situated in the Katalla

Oil Fields, about 11 miles in an easterly direction

from the town of Katalla, in the Cordova Recording

Precinct, Third Division, Territory of Alaska.

During the course of proceedings, defendants
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moved to quash said asserted liens (Tr. 78), and

demurred to the Complaint (Tr. 82 and 83). Said

motion and demurrer were stricken by the Court

upon motion of plaintiff. (Tr. 99 to 101).

Thereafter, on the 1st day of August, 1930, the

Court made and entered its judgment against the

defendants, and each of them, as set forth at pages

101 to 106 of the transcript.

That among other provisions, said judgment

ordered to be sold for the satisfaction thereof, all

of said defendants' right, title and interest in and

to the Ruby Oil Claims, Nos. 1, 2, 3, 4, and 5; Chilcat

Oil Claim, No. 11; Barrett Oil Claims, Nos. 1, 2 and

3; Burls Oil Claim, No. 7; and Puffy Oil Claims,

Nos. 6, 7 and 8; all situated in the Katalla Oil Fields.

All of the lands upon which liens are claimed,

excepting the lands described as Chilcat, Number 11,

Claim, are included and embraced in oil and gas

prospecting permits, issued or pending under the

provisions of the Oil Leasing Act, approved Feb-

ruary 25, 1920 (41 Stat. 437), as follows:—

"(1) Ruby Numbr 1 claim and Burls Number 7

claim, permit Anchorage 04649-50-52, issued

August 19, 1924, to defendant corporation,
—being noncontiguous tracts.

(2) Ruby Numbers 2, 3, 4, and 5, inclusive, and
Barrett Numbers 1, 2, and 3, inclusive, per-

mit Anchorage 07334, issued January 22,

1930, to defendant corporation.

That the Court will note that during the

months of July, August, September, October,



4 Alaska Consolidated Oil Fields et al

and November, and until said January 22,

1980, and during the period when the al-

leged work was performed, defendant had
only a permissive and nonassignable form
of possession, pending action on its applica-

tion for a preference permit to this area,

until same might ripen into the license of an
oil permit. (60)

(3) Puffy Number 6, included in defendants' Per-
mit Application Anchorage Number 0611, to

which the same observations apply.

(4) Puffy Numbers 7 and 8, included in Permit
Anchorage Number 04398, issued and stand-

ing in the name of one Campbell, under date

of February 2, 1921,

That as to Chilcat Number 11 Claim, a patent

dated July 19, 1929, was issued and delivered to de-

fendant corporation during the month of February,

1930.

That the title to the patented and permit lands

aforesaid rests and did rest in the United States of

America during all the time and times during which

the alleged work was performed or materials fur-

nished." (Tr. 80, 81).

ASSIGNMENT OF ERRORS
In presenting the Assignment of Errors (Tr.

112), we shall discuss the same together as raising

one principal issue, to-wit: Have the defendants

such an interest in said Oil Claims, under the oil

and gas prospecting permits, as to subject them to

the alleged liens of the plaintiff? The defendants
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contend that said permits are not subject to a lien,

and therefore the final judgment entered herein is

erroneous in so far as it orders the foreclosure and

sale of such pretended liens upon these permits.

ARGUMENT.
The Secretary of the Interior is given authority

to issue prospecting permits for oil and gas to prop-

erly qualified persons. See 30 U. S. C. A. 221.

Under the authority given the Secretary of the

Interior, 30 U. S. C. A. 183, the Secretary of the In-

terior is reserved the right to cancel any or all

prospecting permits, and said right of cancellation

is made a part of the prospecting permit.

Under the general authority given the Secretary

of the Interior, no lease or prospecting permit shall

be assigned or sub-let, except with the consent of the

Secretary of the Interior. (30 U. S. C. A. 187).

Practically the same rights as are given for

prospecting permits for gas and oil, are given for

prospecting permits for sodium. We are quoting,

at length, from the leading case construing the

above Act which has particular reference to the

rights under the sodium permits:

—

American Sodium Co. vs. Shelley (Nev. 1929)
276 Pac. 11:—
"In view of the Leasing Act of Congress,

which admittedly authorizes the Secretary of

the Interior to prescribe all necessary and pro-

per rules and regulations and to do any and all

things necessary to carry out and accomplish



Alaska Consolidated Oil Fields et al

the purposes of the Act (USC Title 30, Sect.

189 (80 (J. S. C.A. Sec. 189)), and particularly,

the authority contained in Section k!61 (UbO

"We are not in accord with the contention of

counsel for the defendants that such regula-

tions and conditions is inconsistent with and re-

pugnant to law. Whatever may be the charac-

ter of the right secured by a sodium permit, it

is not an indefeasible right which comes with a

grant of title ownership, but depends upon the

qualifications of the permittee and at all times

upon certain acts to be continuously performed
for a period not exceeding two years. Section

>261^ The condition not to assign or transfer

Title 30 (30 U. S. C. A. Sect. 261)), the Secretary

of the Interior, wisely, we think, incorporated

in sodium permits the condition above quoted."

(That permits could not be assigned without the

permission, consent and approval of the Secre-

tary of the Interior.) "It is just as essential to

the proper carrying out and accomplishment of

the purpose of the Leasing Act of Congress for

the Secretary of the Interior to know the quali-

fications of the assignee of a permit as it is for

him to know the qualifications of the permittee

;

otherwise, a qualified permittee could with im-

munity assign or transfer his permit to an un-

qualified assignee, and thus abrogate the act

itself.

/the permit granted Arthur Warnken without

the express consent in writing of the Secretary

of the Interior, being in our opinion necessary

i and proper to carry out and accomplish the

purposes of the leasing Act of Congress, it is

not inconsistent with or repugnant to law. This

being true, the regulation should have the force

and effect of a statute. Hodgson vs. Mid-West
^Oil Co. (D. C.) 297 Fed. 273. This conclusion.
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however, is not decisive of all the legal ques-
tions involved in the appeal from the judgment.

The cross-complaint of the defendant Jennie
Baldwin Shelley, proceeds upon the theory that

their codefendant, Arthur Warnken, in viola-

tion of his fiduciary duty and with the purpose
and intention of excluding his co-defendants
from the benefits to be derived from his sodium
permit so assigned and transferred by him to

the trustees named in his declaration of trust,

procured a lease from the government to mine,

remove, and dispose of all the sodium in, upon,
and under a portion of the land covered by the

Warnken permit, and that said Warnken and
said Guild hold the legal title to the leasehold

interest granted subject to and in trust for the

defendants as to their undivided one-third in-

terest in said leasehold. The defendant, by her
cross-action, seeks, in short, to have a trust,

impressed upon so much of the leasehold of

plaintiff as is covered by the sodium prospect-

ing permit granted Arthur Warnken.

In order to support the view in equity and
good conscience that Warnken procured the

lease in violation of his fiduciary duty, it would
be necessary to allege definite facts (not mere
inferences and conclusions) sufficient to show
an existing fiduciary relation between the de-

fendants and Arthur Warnken. There is noth-

ing in the cross-complaint to show^ this unless

such relation necessarily arose because of the

assignment for a consideration by Warnken of

his sodium permit, as a trust estate. We are of

the opinion that mere sodium prospectinsr oer-

mit, as authorized bv the Leasinor Act of Con-
gress, is a mere privilege, personal in character,

and cannot be trusteed. A permit is granted
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only to those who possess the qualifications pre-

scribed by the act, and is for a period of not ex-

ceeding two years, at all times dependent upon
the execution of the permit in accordance with
its terms. The permit is exclusive, it is, true

but in no event can it ripen into title ownership.

The most that is granted by the government as

a reward for the discovery of commercial so-

dium in commercial quantities is that the per-

mittee is entitled to a lease of one half the land

embraced in his permit, in compact form. Cir.

699; 47 Land Dec. 529.

"There is nothing in the cross-complaint to

show that sodium was discovered by the per-

mittee or his assignee upon the land embraced
in the permit. In this situation we do not per-

ceive upon what principal of law or equity the

defendants can have the lease in question im-

pressed with a trust in their favor upon that

portion of the land embraced in the Warnken
permit.

"One cannot impose a trust on a leasehold

that neither he nor his grantor at any time

were, or now are, entitled to receive, or any part

thereof. Hodgson vs. Federal Oil and Develop-

ment Co., 274 U. S. 15, 47 Sup. Ct. 502, 71 L. Ed.

901, 54 A. L. R. 869, affirming (CCA) 5 Fed.

(2d) 442. Further in this connection we may
observe that court of equity is with out juris-

diction to grant relief to one claiming a prefer-

ence right as against one in possession under

a lease from the government, the title still be-

ins: in the government. Wilson vs. Elk Coal Co.

(CCA) 7 Fed. (2d) 112, and cases cited. In no
admissible view of the Leasing Act of Congress

is the cross-complainant shown to be entitled

to the lease in controversy of any interests

therein. Her cross action seems to be based en-

tirely upon the pleaders misconception of the
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applicable law—the Leasing Act of Congress
designed to promote the mining of and the con-

servation of the valuable deposits on the public

domain named in the Act, coal, phosphate, oil,

oil shale, gas, and sodium. The conservation

of these deposts is a matter of great public

moment and concern, and their disposition can-

not be too carefully safeguarded for the pro-

tection of the government."

This case, in effect, holds that prospecting per-

mits is not an indefeasible right which comes with

a grant of title ownership, but depends upon the

qualifications of the permittee and at all times upon

certain acts to be continuously performed by the

permittee over a period of years. Further on, the

Court holds that the prospecting permit is a mere

privilege, personal in character, and unable to be

trusteed. Under the Act, the permit—is a privilege

given by the sovereign only to those persons who

meet the qualifications of the sovereign, and to such

assignee as the sovereign, through one of its execu-

tive officers, the Secretary of the Interior, may ap-

prove and find qualified.

The Federal and State Courts have said, in a

number of cases, where title remains in the govern-

ment, that the State or Federal Courts will not in-

terfere with the administration of said lands by the

Land Department, or the Secretary of the Interior.

See Sullivan vs. Mammoth Oil Co., 22 Fed. (2d) 663:

"So long as the title to public lands is in the

United States, the Courts will refuse to inter-
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fere with the Land Department in its adminis-

tration.

Bockfinger vs. Foster, 190 U. S. 116, 121; 23

S. Ct, 836; 47 L. Ed. 975.

Marquez vs. Frisbie, 101 U. S. 473, 474; 25 L.

Ed. 800.

This Court has with a strong hand upheld the

doctrine that so long as the legal title to these

lands remained in the United States, and the

proceedings for acquiring it were as yet in fieri,

the Courts would not interfere to control the

exercise of the power thus vested in that trib-

unal. To that doctrine we still adhere.

United States ex rel McBride vs. Schurz, 102

U. S. 378, 395; 26 L. Ed. 167.'"

Kolachny vs. Galbreath, 26 Okla. 772, 110 Pac.

902, 38 L. R. A. (N. S.) 451.

Wilson vs. Elk Coal Co., 7 Fed. (2d) 112. Certi-

orari denied 46 S. Ct. 203, 269, U. S. 587.

Reed vs. St. Paul M. & M. Ry. Co., 234 Fed. 123.

Ripinsky vs. Hinchman, 181 Fed. 786; 186 Fed.

151.

Proctor vs. Painter, et al (CCA 9th) 15 Fed. (2d)

974.

In the case of Kolachny vs. Galbreath, supra, the

Court said:

—

"The lease relied upon by the plaintiff does

not vest in him the title to the oil and gas in

said land, and is not a grant of any estate there-

in, but is simply of a grant of a right to prospect

for oil and gas, no title vesting until such sub-
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stances are reduced to possession by extracting

same from the earth—an incorporeal here-

diiament.

Payne, et al vs. Neuval, et al, 155 Cal. 46, 99

Pac.476;

Richlands Oil Co. vs. Morriss, 108 Va. 288, 61

S. E. 762;

Rawlings, et al vs. Armel, et al, 70 Kan. 778,

79 Pac. 683;

Dickey vs. Coffeyville Vitrified Brick Tile Co.,

69 Kan. 106, 76 Pac. 398;

Emery vs. League, et al. 31 Tex Civ. App. 474,

72 S. W. 603;

Detlor, et al. vs. Holland, 57 Ohio St. 492, 49

N. E. 690, 40 L. R. A. 266;

Wagner, et al. vs. Mallory, et al 169 N. Y. 501,

62N. E. 584;

Kelley vs. Keys, et al. 213 Pa. 295, 62 Atl. 911,

110 Am. St. Rep. 547;

Toothman vs. Courtney, 62 W. Va. 169, 58 S.

E. 915;

Carter vs. County Court, 45 W. Va. 806, S. E.

216, 43L. R. A. 725;

Thornton on Oil & Gas, Sec. 51-53."

In a recent case from the Supreme Court of Mon-

tana, Aronow vs. Hill, 286 Pac. 140, the Court holds

that

—

"The Department of the Interior has un-

doubted right to withhold approval of assign-
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ment of oil and gas prospecting permit, in view

of Act, February 25, 1920.

Section 13, 41 Stat. 441 (30 U. S. C. A. Sec.

221), authorizing assignment with consent of

the Secretary of the Interior."

In the case of Kelly vs. Keys, (Pa. 1906), 62 Atl.

911, it was held that where the plaintiff acquired

the exclusive privilege to go on land to prospect

and mine for oil, the grantor to receive part of the

oil mined, he acquires no estate in the land or oil,

but is a mere licensee, and cannot maintain eject-

ment against the grantor, or those claiming under

him by a subsequent grant, if he has never been in

possession, though at the time of the ejectment oil

was being produced in paying quantities.

We quote from the case of Marrs vs. City of

Oxford (D. C. Kansas) 24 Fed. (2d) 541, 32 Fed.

(2d) 134:—

"Oil and gas, because of its migratory and
fugacious nature, is not property in the sense

that minerals in place are property; the right

of the owner, under the law generally, and par-

ticularly under the Kansas law, is the nght of

appropriation, having due the regard to the

rights of other owners in the same pool."

In the case at bar, appellee. Rains, is attempting

to foreclose a lien against the prospecting permits

of appellants, and to have the same sold in order to

satisfy the lien judgment and costs. The prospect-

ing permits are mere non-transferable, or non-

assignable privileges to go upon the land to prospect
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for gas and oil. There is no ownership as auch in

the appellants which is, or can be subject to attach-

ment, execution or sale. The title to the lands dur-

ing the time of the existence of the prospecting

permits remains in the United States, and as such

is not subject to attachment, execution or sale.

See 40 Corpus Juris, pages 58, 61 and 63;

At page 58:

—

"A mechanic's lien cannot attach to, or he

enforced against, crown property; the lands,

building, or property of a state, county, or
town.***"

At page 61 :

—

"A mechanic's lien may attach to, *** (pro-

perty) provided such interest is such that it can

be assigned, transferred, mortgaged, or sold

under execution.***"

At page 63:

—

'* A lessee under an ordinary oil and gas
lease does not have such an interest in land

as will support a mechanic's lien even though
oil or oras is discovered.***"&'

And quoting further from 6 Corpus Juris, page
192:~

•*The general rule is that in order for pro-

perty, whether real or personal, to be liable to

seizure under attachment, it is necessary that

it should be of such character that it would be
liable to be seized under execu*"' -" ^."* ^.

""•^.~ ": "-

fendant in the attachment p.- .
.^

have some right or title, legal or equitaibe. there

to.***"



14 Alaska Consolidated Oil Fields et al

And at page 94 quoting again:

—

"The mere fact that the attachment defend-

ant is in possession of property does not render

it subject to the attachment, when such posses-

sion is held under another who is the true

owner.

It has been said that if an interest can be dis-

posed of by will, contract, or other conveyance
under the statute, there would seem to be no
valid objection to its attachment."

There could be no sale, or assignment of the

gas and oil prospecting permits without the express

approval of the Secretary of the Interior, as pro-

vided by law. The oil and gas prospecting permits

are the same as the sodium permit spoken of in the

case of the American Sodium vs. Shelley, supra,

where the Court so well said:

—

"***It is not an indefeasible right which comes
with a grant of title ownership, but depends
upon the qualifications of the permittee and at

all times upon certain acts to be continuously

performed for a period not exceeding two
years.***"

Shall it be said that the Courts may, by judicial

sale under lien foreclosure, force the Secretary of

the Interior to accept as assignee, or purchaser,

under the foreclosure statutes, any person or per-

sons who may, or might purchase said prospecting

permits? This, it seems to us, would be entirely at

variance with the intent of Congress, as expressed

in the Act of February 25, 1920, (30 U. S. C. A. 221),
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in that the lands which may contain valuable min-

eral or oil rights were and are the property of the

United States Government, and the government

acting by and through its agents, the Secretary of

the Interior, and considering the conservation and

development of the natural resources, is vitally in-

terested in the ability and qualifications of the

person, or persons given, or granted, the right and

privilege to prospect on certain of the government's

lands for gas and oil, or other mineral deposits.

Congress, because of this vital interest in the nat-

ural resources of the Nation, has properly placed

within the hands of the Secretary of the Interior,

the right to pass upon the qualifications of the ap-

plicant for a prospecting permit, and in furtherance

of this right, has given the Secretary of the Interior

the right to pass upon the qualifications of any per-

son to whom the permittee may wush to assign this

right. To permit this right to be sold under judicial

sale, or Marshal's sale, would, or might force upon

the Secretary of the Interior, a party, or parties

wholly unfitted and disqualified to hold or develop

a prospecting permit.

The liens attempted to be foreclosed in the case

at bar, are based upon Chapter 38 of the Session

Laws of Alaska for 1921. Under this Act, it is pro-

vided that liens shall exist for certain specified

work, etc., done by virtue of a contract expressed or

implied, with the owner, part-owner or lessee of any
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interest in real estate, or with the authorized agent,

owner, or part-owner, or lessee of such owner.***"

Under the uncontroverted affidavit of Henry R.

Harriman, one of the appellants herein (Tr. 79), it

appears that appellants are not (1) the owners, (2)

part-owners, (3) lessees of any interest in real es-

tate, (4) the authorized agents of the owner or part-

owner, or lessees of such owner. And under the gas

and oil prospecting permit, the appellants are not,

and were not at the time of the commencement of

this action or at the time said services were ren-

dered, and materials furnished, the owners, part-

owners, lessees of any interest in real estate, or the

authorized agents of the owners, or part-owners,

or lessee of such owners. They had and have merely

a permit to prospect for gas and oil on said claims,

a right which is personal and unassigned, except

with the approval and consent of the Secretary of

the Interior.

We respectfully submit under the facts and law

in this case, that the part of the judgment which

attempts to foreclose and order sold those certain

gas and oil prospecting permits of appellants is

erroneous and should be stricken from said judg-

ment.

Respectfully submitted,

WINTER S. MARTIN,
ARTHUR COLLETT, Jr.,

HARRY S. REDPATH,
Attorneys for Appellants.
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FURTHER STATEMENT OF THE CASE

The Court will note that prior to the date when the

defendants in the Court below (appellants) filed their

motions and demurrer to the complaint, which were

stricken by the Trial Court, they had filed a general

demurrer (Tr. 70) which was overruled (Tr. 77) and

had entered into a stipulation with plaintiff (appellee)

(Tl*. 77) whereb}' in consideration of plaintiff giving

them additional time the defendants agreed to answer

by April 1, 1930, or to permit plaintiff to take judgment

by default. Further, that the motion to quash liens

and demurrer subsequently stridden by the Trial Court
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were filed after April 1, 1930, and in direct contraven-

tion to the stipulation.

ARGUMENT
I.

The holder of an Oil and Gas Prospecting Permit un-

der Section 221 of the Act of February 25, 1920 (U. S.

C. A., Title 30, Sec. 221) has a lienable interest in the

property.

The appellants in their brief waive all questions of

error except that they claim that the Court had no

authority to include in the judgment an order foreclos-

ing and ordering sold tliose certain oil and gas pros-

pecting permits, so we shall direct our argument to this

question.

The same question in principle has already boon de-

cided by this Court in the case of

Isaacs vs. De Hon, et al, (CCA 9th) 11 Fed. (2d) 943

in which it is held that the Courts may enforce con-

traicts relating to public lands even though the title is

in the Government, and which is a case in which the

Court actually enforced a grubstake agreement against

a person in whose name an Oil and Gas Prospecting

Permit had been issued.

This case disposes of the argument of appelants tliat

to enforce a lien against an oil and gas prospecting per-

mit would or might enable some one not qualified to

obtain a peniiit, as the Court states with reference lo

the regulation requiring assignments to bo with the

consent of the Secretary of the Interior:
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'^ Appellant is in no position to take advantage of

this regulation. It may be that plaintiffs will lose

the fruits of this litigation by the refusal of the

Secretary to approve the assignment of interests in

the pennit. But appellant is nevertheless held in

a Court of Equity to the obligations he assumed in

his grubstake contract."

A prospecting permit under the Leasing Act of 1920

is not a mere "license" but is analogous to an ordinary

mining location that has not been patented in that upon

the fulfillment of certain requirements the applicant has

substantial rights which even the Department of the

Interior on behalf of the Government may not abrogate.

The Supreme Court in

Wilbur vs. United States, ex rel Krushnik, 280 U.

S. 306, 74 L. Ed. 445

holds that the locator of a mining claim has an interest

that is property and therefore taxable and subject to a

lien of a judgment as ''real property."

A qualified person who makes prior application for

an oil and gas prospecting permit in due form must be

considered the "owner" subject to the paramount title

of the United States, and in proper case the Secretary

of the Interior will be compelled by mandamus to grant

the permit.

West vs. United States (A]^i). D. C.) 30 Fed. (2d)

739.

In lien statutes the word "owner" has been con-

strued to include anyone who has any interest of any

nature in the property sought to be reached by the lion.

Carey-Lombard Co. vs. Bierbauer '^Minn.) 79 X. \\'.

541, 542.
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Paulson vs. Manske (111.) 18 N. E. 275, 276.

Sorg vs. Grandell (111.) 84 N. E. 181, 184.

Words and Phrases, 2ii(l Ed., Vol. 3, pp. 849, 850.

The word "owner" in mechanics' lien statutes has

been held in practically all instances to apply to an

equitable owner as well as the holder of the legal title.

Sheppard vs. Messenger (Iowa) 77 N. W. 515, 516,

1st Col.

Brown vs. Jones (Minn.) 55 N. AV. 54, 55, 1st Col.

Chicago Lumber Co. vs. Fretz (Kan.) 32 Pac. 908.

Trueblood vs. Shellhouse (Ind.) 49 N. E. 47, 49, 1st

Col.

Bell vs. Koontz (Ark.) 290 S. W. 597.

Skupinski vs. Provident Mfg. Co. (Mich.) 221 N. W.

338.

Oklahoma Coal Go. vs. Atkinson (Old.) 247 Pac. 366.

Miller vs. Campbell (Old.) 222 Pac. 980.

We desire to call the Court's attention to the fact

that one of these claims, Cliilcat Number 11 Claim, as

stated in the Appellant's brief, had already been pat-

ented at the date of judgment and, in fact, bad been

patented and title was in the name of appellant Alaska.

Consolidated Oil Fields, a corporation, at the time the

liens involved in this case were filed and at the time

the suit was commenced.

It is also settled rule that mechanics' liens attach

to after-acquired interests:

40 Corpus Juris 281.

Trueblood vs. Shellhouse, 49 N. E. 47 (supra.)
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Hillhouse vs. Pratt (Conn.) 49 Atl. 905, 906.

Stewart Cont. Co. vs. Trenton N. B. R. Co., GO Atl.

405.

Home Public Market Co. vs. Fallis (Colo.) 209 Pac. 641.

Brown vs. Jones (Minn.) 5.5 N. W. 54, 55.

Montgomery vs. Allen (Ky.) 53 S. W. 813.

II.

DISCUSSION OF APPELLANTS' CITATIONS

The case of American Sodium Co. vs. SheUey (Cited

in Appellants' brief p. 5) was decided directly on a

question of pleading but insofar as the Nevada Court

attempts in dicta to rule that it is impossible to impose

a trust on a leasehold interest it is exactly contra to

the decision of this Court in

Isaacs vs. De Hon, 11 Fed. (2d) 943 (Supra.)

as in the Isaacs case the court expressly enforced the

grubstake agreement against the holder of the oil and

gas prospecting permit.

We do not attempt to question the yalidity of the

law expressed by the number of cases cited by ap-

pellants such as

Hodgson vs. Federal Oil & Development Co., 274 U.

S. 15, 71 L. Ed. 901.

Sullivan vs. Mammoth Oil Co., 22 Fed (2d) G63.

Wilson vs. Elk Coal Co., 7 Fed. (2d) 112.

Marquez vs. Frisbie, 101 U. S. 473, 25 L. Ed. 800.

except to point out that they have no particular bear-

ing upon the question involved in the present case. The
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Court will note from an examination of these cases

that all of them involve matters in which the proceed-

ings had been, or should have been, brought directly

before the Land Office. In other words tlie proper

jurisdiction for the settlement of tlie questions involved

was in the Land Office and not in the Courts, and the

Courts declined to interfere with Land Office adminis-

tration. No such question is involved here. Eeferring

to a similar contention made in the Isaacs case (supra)

and specifically applying the law stated in the Supreme

Court case of Marquez vs. Frisbie, relied upon by ap-

pellants, this Court said:

''The Secretary of the Interior would not have
been a proper party to this suit. The Courts will

not interfere by mandamus or injunction with his

performance of his duties under the public land

laws. Marquez vs. Frisbie, 101 U. S. 473, 475, 25 L.

Ed. 800. But the Courts do have power to enforce

contracts with reference to lands while title there-

to is held by the Government. Marquez vs. Frisbie,

supra; Pappe vs. Tout, 41 P. 397, 399, 3 Old. 260."

We wish also to direct the Court's attention to the

fact that although in the cases of

Hodgson vs. Federal Oil & Development Co. (Su-

pra.) and

Sullivan vs. Mammoth Oil Co. (Supra.)

it was held that the bills did not state sufficient facts

to justify the relief prayed for, still it appears from

the opinions that if the proper bills had been presented

the Courts would have had authority to impose trusts,

notwithstanding the fact that the paramount title was

in the United States.
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The appellants rely on the text of 40 Corpus Juris

58 to the effect that a mechanic's lien cannot attach to

crown property but even a casual examination will dis-

close that this statement refers to attempts to charge

the property rights of the Government with tlie liens.

If this statement was taken as suggested by appellants

then any ordinary mining lien on unpatented ground

would be void. Actually, all that is being charged with

the liens are the rights which tlie claimants may have,

whatever they may amount to, and independent of the

fact that the title of the United States is paramount.

Appellants cite 40 Corpus Juris 63, to the effect that

a lessee under an ordinary oil and gas lease does not

have such an interest in the land as will support a me-

chanic's lien even though oil and gas is discovered. This

text is based on two Kansas cases, in turn based upon

a Kansas statute, and is not supported by any other

authority. The text of the statute in Kansas at that

time, so far as we can discover, is quoted in the case

of Bassett vs. Carpenter, 220 Pac. 1028, 1029. But after

the decision of the Kansas case (Eastern Oil Co. vs.

McEvoy, 89 Pac. 1048) the legislature of Kansas

amended the statute to avoid the obvious unjust re-

sults of the decision in the McEvoy case. The amend-

ment to cover labor performed by lessees is to be found

in the case of Meadows vs. Bolin Oil Co., et al, 104 Pac.

916.

Oklahoma refused to follow the Kansjis decision.

See Continental Supply Co. vs. Geo. H. Greemnan Co.,

282 Pac. 598, 601.
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III.

CONCLUSION

The contention of the appellants would appear to

be that in derogation of all of the common principles

of law and morals a debtor should be permitted to hold

assets in tlie nature of oil claim rights which may be

wortli large sums and as long as he doesn't reduce

such rights to actual legal title his property could not

be reached by creditors, by laborers' liens, attach-

ments, executions, or otherwise.

Can it be justly said here that a debtor engaged in

exploiting public resources may engage workmen, may

take advantage of the fruit of their honest toil, may,

perhaps, through their labor prove the existence of

valuable deposits of oil or g'as, and then having de-

rived all of the benefit and retaining substantial inter-

ests leave them with nothing and retreat behind the

sovereign name of the United States?

We respectfully submit that such is not the law

and that the judgment of the District Court should be

affirmed.

Respectfully submitted,

DONOHOE & DIMOND,

ANTHONY J. DIMOND,

THOMAS M. DONOHOE,
Attorneys for Appellee.
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UNITED STATES
CIRCUIT COURT OF APPEALS

NINTH CIIJCUIT

ALASKA CONSOLIDATED OIL FIELDS, a Corporation.

ami HENRY R. HARRIMAN,
ippcllants,

vs.

WILLI AiM RAINS,
Appellee.

UPON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOH THE TERRITORY OF

ALASKA, THIRD DIVISION

HON. E. COKE HILL, Jud^^e

Petition for Relieariii<j

PETITrON FOR REHKA1UN<}

The J Petition of Appellants for i\ Hehearint>- in the

above entitled canse is i-espeetfnlly submitted npon

the following- ground, viz.

:

The Petitioners (appellants) call tlie Court's at-

tention to the dissent of the Hon. District .Judge

Webster, who has not favored the I'eeord with the



reasons for the same. The question presented by this

appeal is one of great public importance. Counsel for

the petitioners for the reason disclosed have not had

the l)enefit of a dissenting opinion, and therefore may

suppose that, in general, the dissent rests upon the

grounds relied upon by appellants.

One of the grounds suggested by the Rule 88 of

the United States Supreme Court is:

''5. (b) Where a Circuit Court of Appeals has
" * * decided an important question of general

law in a way probably untenable or in conflict

with the weight of authority; or has decided an
important (juestion of federal law which has not

been, but should be, settled by this court; or has
decided a federal question in a way probably in

conflict vvitli applicable decisions of this court;
•X- * * "

111 \'i(\v of tlu'se jirovisions for the review of an

important Federal (question upon the grounds pro-

vided for therein, we respectfully urge that this case

comes under such provisions and is <nie wliicli dav^

present a (juestion of vast public inqxn-rancc to all

persons and corporations engaged in llie oil lousiness.

li.

We first call attention to the second paragraph of

the majoi'ity opinion:



"It is clear that the decree of foreclosure would

not be Iniidin^ in any way upon the United

States, and that the only interest which could be

sold under the decree would be the interest of the

appellants in and to the land in question. It

would be necessary in order that the rights of the

permittee be transferred to the purchaser at the

foreclosure sale that the purchaser secure the

consent of the Secretary of the Interior to the

assignment. ?,i) U. S. C. A. 187."

We next call attention to the concluding paragraph

of the Court's opinion:

"In view of tlie decisions with reference to tiie

inchoate rights of a locator under the placer min-

ing laws before discovery, and the analogous but

more definitely determined rights of a locator

who has acquired a prospecting permit, we see no

reason to doubt that wlien the territorial legisla-

ture of Alaska enacted its mechanic's lien law of

1921, supra, in favor of those working in or about

oil wells, it intended to include in its definition of

owner one who held such a permit from the Sec-

retary of the Interior. We hold that he is an

owner of an interest in the land within the mean-
ing of the laws of Alaska under consideration and
that his interest therein is subject to a mechanic's

lien, without prejudice to the rights of the gov-

ernment."

We tlms note tliat. l)ecause of the supposed analo-

gy whicli this (Vnirt finds between the possessory

estate of a mining locator under the gencM'al mining

laws and the rights of a permittee under the Oil Land



Leasing- Act, approved P^ebruary 25, 1920, the ques-

tion on this appeal is narrowed down to the inquiry

whether the lien laws of Alaska are broad enough to

include the kind of title or property which the per-

mittee obtains under the Oil Leasing Act in question.

This, we submit, is not the true basis of inquiry

here because, first, we do not think that the possessory

estate of the miner is comparable to the estate, if such

it may be called, of the oil permittee, xind secondly,

we do not think the true test to be whether the Alaska

Lien Act is, by its terms, broad enough to include an

oil permit.

On the first ground suggested, we have not been

favored with a reference to the applicable provisions

of the Oil Leasing Act from which the Court con-

cludes that the rights of a mining locator under the

general mining laws and the rights of an oil permit-

tee under the Oil Land Leasing Act are so similar in

design, basis, quality and purpose as to support the

analogy claimed for them. We think tliey are so

markedly and inherently different as to alford little

ground for comparison.

If this is true, the reason advanced for holding

that the Territorial Laws are applicable must fail.

The Territory of Alaska, while in a measure enjoying



autonomous goverrmicrit and, within its proper sphere,

equal to that of a State, yet it may not in the exercise

of that autliority pass any laws which would embar-

rass or in any manner interfere with the authority

and jurisdiction of the United States. Indeed, in any

case where a Territory of the United States so con-

ducts itself as to interfere with the national Govern-

ment or its Federal policy, the matter of such inter-

ference is a Federal question with which the opinion

of this and tlie Supreme Court of the United States

may deal without the necessity of considering the

Constitution or tlie rights of the States as distin-

guished from those of a Teiritory.

We say that in our Judgment the analogy which

the Court finds to exist between the locator's posses-

sory estate under the general mining law and the

license of a permittee under the Oil Land Leasing

Act of Feruary 25, 1920, does not in fact exist for

these reasons in l)rief, viz:

The mining locator under Section 2320 R. S. must

make a "discovery of the vein or lode within the

limits of the claim located." [Inder section 2324 R. S.,

he is required to so distinctly mark the claim on the

ground "that its boundaries may be readily traced."

He shall record his claijn so that his name, the name



of the location, together with a description of the

claim, with a reference to some natural ohject, shall

appear so that the claim is identified as the claim of

the locator against all the world.

By these two sections, the locator must do three

things: (1) He must make a discovery. (2) He must

mark his claim by proper posts and monuments. (3)

He must record his claim. When these three acts con-

cur, he has an estate which continues forever so far

as present laws go, provided he does the requisite

representation or annual labor as a condition to his

continued use and enjojonent of his claim. He does

not even lose his estate by failure to do annual work,

provided that after a lapse of years he resumes work

before a bona fide re-locator relocates the claim in

manner required by State and Federal laws. In sec-

tion 2324. provision is made against the contingency

of a co-locator not doing his share of the work. By

appropriate proceedings, the delincpient co-locator

will lose his interest if he fails to contribute to annual

labor which his fellow-locators have performed ; and

^'Jiis interest in the claim sliall become the property

of his co-owners," etc. By section 2322, the locators of

all mining locations upon the public lands of the

United States,



"so long as they comply with the laws of the

United States, and with the State, Territorial

and local regulations not in conflict with the laws

of the Uiiited States governing their possessory

title, shall have the exclusive right of possession

and enjoyment of all the surface included within

the lines of their locations, and of all veins, lodes

and ledges throughout their entire depth, the top

01* apex of which lies inside of such surface lines

extending downward vertically. * * *"

These sections confer a possessory estate upon the

miner with all of the qualities and attributes of a fee

simple title. The bare naked legal title is reserved to

the United States. That is all. The possessory estate

is so complete that the United States does not in any

of its departments attempt to pass upon the posses-

sory rights of the miner. Section 2326 K. S. provides

that all adverse claims shall be stayed in the Land

(Jftice in the Interior Department, until the

"controversy shall have been settled or decided

by a court of competent jurisdiction * "• *. It

shall be the duty of the adverse claimant, within

thirty days after liling his claim, to commence
proceedings in a court of competent jurisdiction,

to detei-mine the (piestion of the right of posses-

sion, and prosecute the Siime with reasonable dili-

gence to tinal judgment * * *. After such judg-

ment shall have been rendered, the party entitled

to the possession of the claim, or any portion

thereof, may, without giving further notice, file u

certified copy of the judfinient-rol] with the regis-

ter of the Land Office,
*'* *"
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Upon filing his survey in proper form with proof

of improvements,

"a patent shall issue thereon for the claim, or

such portion thereof as the applicant shall appear,
from the decision of the court, to rightfully pos-

sess."

The miner's possessory estate is held like any

other property and he can only be dispossessed by

appropriate action to recover real property. The fore-

going section is considered authority for the rule that

any person claiming the possessory estate must go

into a court of com^Detent jurisdiction and try out the

issue. The possessory estate is held to be assignable,

inheritable and subject to sale on execution.

The exploration and discovery rights of an oil per-

mittee are vastly dift'erent. It is sufficient for this

petition to say that the bill was designed to control the

use of public oil lands before discovery and during the

exploratory period, while the locator under the old

placer laws had the mere pedis pos.sessio of the Civil

Law. The difficulty of complying in any decent, hon-

orable manner with the then existing mining laws in

the matter of perfecting a valid placer location, and

the confusion which existed in the matter of the indi-

vidual placer location of 20 acres and the associated

placer of 1()() acres, and kindred questions centering



larji^ely upon the rigid requirement of a valid discov-

ery, before any property right of any kind could be

initiated, led Congress to pass the Oil Land Leasing

Act, Under this Act, the locator has a license only.

fie has a large area allotted to him. He is allowed a

definite time to carry on his exploration or discovery

work, and the significant distinguishing feature is

that he never gets a possessory estate which he can

hold forever against all the world, except the United

States, upon doing his annual labor. He obtains, in-

stead, a leasehold right. This Court in a measure

recognizes this difference in the second paragrapli of

the opinion which we liave (| noted.

Hence, if the possessory estate of the miner under

the general mining law is so fundamentally different

from the mere license of the Oil Land Leasing Act.

the analogy nuist fail. We read the Court's opinion as

holding that, because the estate of the mining locator

under general mining laws possesses these high quali-

ties, an}^ proper lien act of State or Territory which

is broad enough in its terms, includes such a per-

mittee's interest, and is a valid enactment. But if the

grounds of the premise, the analogy in question, do

not support the conclusion, then the proposition must

be rejected, and we come back to the basic question,
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viz., shall the Alaska Lien Act have any effect upon a

mere license issued by the United States.

The basic idea of lien as derived from the English

Common Law, which we inherit, is that there is some-

thing tangible upon which to impose a restraint or

make a levy. A distraint in the sheriff's hands was

directed to the thing as the capias was to the person.

It was tangible. Modern life has developed the statu-

tory liens which, by a system of filing and claiming a

specific tangible thing capable of description, the

court will foreclose.

But to allow such in the instant case against such

an intangible, incorporeal and non-material permis-

sive right or privilege, of such conditional and inse-

cure character as a mere license, ought not to receive

the sanction of this Court. And we say here that the

Alaska Legislature should not be permitted to impose

its will in this respect upon the United States and its

licensee, even if the Act in question were so clear as

to leave no room for any contrary view. It occurs to

us that there are many valid reasons why such a lien

right created by the Alaska Legislature, should not be

recognized. The Act is one which is aimed at protect-

ing the small labor and material man. We say small

because in the general run of credit for labor and
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material, the contracting parties will not work or fur-

nish material for a length of time much in excess of

the customary period of commercial accounts. Small

merchants and material men will usually not go much

beyond a 60 day credit. Tf the holder of such claims

can sell at public auction the rights of a licensee, even

though the same Ije with full notice, the whole pro-

cedure is a nullity so far as the United States is con-

cerned, and a state of great and irritating confusion

must follow as a matter of course. The claims, be-

cause of their insecure and practically worthless

quality, because of lack of title and Land Office ap-

proval, will be hocked and trafficked in for anything

tlie claimant can get out of the proceeds of sale. Such

a system affords a direct incentive for unscrupulous

rival operators to induce men to quit work, and to sell

their labor claims to sucli a person; who in turn lor

^ the sole purpose of destroying the bona fide permit-

tee's chances of success, may be expected to embarrass

and harass him as I'ar as lie can do so legitimately in

the exercise of his right to prosecute his assigned

claim of lien riglit.

Such recognition nnist introduce into the Federal

Oil Land Leasing system a high state of confusion.

Suits may be brought at such times as designing per-
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sons may elect to effectually stop drilling operations.

The Court must at least recognize the possibility of

such conditions. The presumption that all men are

innocent is highly academic as applied to the practical

things of life. Grand Juries every day indict upon

prima facie proof of guilt, notwithstanding the state

of the case whereby his innocence must be presumed

until the jurors in their deliberations unanimously

concur in the finding of guilt. The presumption in

fact disappeared when the case was first called to the

prosecutor's attention, and it is only preserved as a

matter of protection for the accused. A court should

not close its eyes to such probable consequences. The

purpose of the Act is to encourage the prospecting

and development of oil from oil wells on the public

domain. The Act does not particularly help the la-

borer, for he has nothing of practical value. The pur-

chaser of such rights will, in ordinary cases, be a camp

speculator or a rival competing outHt. In no event is

it helpful to thus arbitrarily discontinue the plan of

operation which the Commissioner of the General

Land Office, acting for the Interior Department, has

approved for the joint benefit of the United States, as
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lessor, and the permittee as a prospective lessee. If

the venture is snecessful, the creditor lienor can

through poor debtor or supplementary proceedings

compel the payment of his claim. He may garnish or

attach money. He may, as the law now stands, attach

the physical property of the outfit employing him or

buying his material. He has a chance to attack or

move against everything the permittee has which is of

a tangible character. He does not have to work or

furnish material in tlie first instance. If he does, he

goes into the undertaking with his eyes open. He can

I'cach tlie money and tangible ]>r()])orty of tlie per-

mittee. We think a (|uesti<)ii of sound public j^olicy in-

volved in this case.

WHEREFORE, petitioners respectfully pray that

a re-hearing be granted in this case, with leave to file

additional authorities, in view of the position taken

by the Court in its opinion respecting the analogy

between the rights of a mining locator and a permit-

tee under the Oil Land Leasing Act. If this petition

should be denied, then and in that event, petitioners

respectively pray that the mandate be stayed for a

period of ()0 days in order to allow the petitioners op-
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portunity to prepare and file a Petition for Writ of

Certiorari in the United States Supreme Court.

Respectfully submitted,

Winter S. Martin,

Arthur Collett, Jr.,

Harry S. Redpath,

Attorneys for Petitioners.

I hereby certify that I am one of the attorneys of

record for the petitioners herein. That I am a member

of the bar of this Court. That in my judgment the

within and foregoing petition is well founded and

that the same is not interposed for delay.

Winter S. Martin.
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[Endorsed]: Filed at 11:45 o'clock A. M. Jul.

18, 1930. [1*]

In the Circuit Court of the First Judicial Circuit,

Territory of Hawaii.

JIRO YOSHIZAWA,
Petitioner,

vs.

HARRY R. HEWITT, EARL McGHEE, JO-

SEPH ORDENSTEIN, MARK A. ROBIN-
SON, DONALD S. BOWMAN, FORREST
J. PINKERTON, J. PLATT COOKE and

SAMUEL W. TAY,

Respondents.

PETITION.

To the Honorable, the Presiding Judge of the Cir-

cuit Court of the First Judicial Circuit, Ter-

ritory of Hawaii, at Chambers in Equity:

Now comes Jiro Yoshizawa, petitioner above

named, and complaining of Harry R. Hemtt, Earle

McGhee, Joseph Ordenstein, Mark A. Robinson,

Donald S. Bowman, Forrest J. Pinkerton, J. Piatt

Cooke and Samuel W. Tay, respondents above

named, respectfully shows and presents as follows:

I.

That the petitioner above named, was and at all

of the times herein mentioned, a resident of Hono-

*Pagc-numbcr appearing at the foot of page of original certified

Transcript of Eecord.
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lulu, city and county of Honolulu, Territory of

Hawaii, and a duly licensed and practicing physi-

cian and surgeon in the Territory of Hawaii.

II.

That the respondents Harry R. Hewitt, is the

duly appointed, qualified and acting Attorney Gen-

eral of the Territory of Hawaii and ex-ofji,cio mem-

ber of the Board of Health of the [2] Territory

of Hawaii.

III.

That the respondent Earl McGhee is the duly ap-

pointed, qualified and acting Third Deputy Attor-

ney General of the Territory of Hawaii.

IV.

That the respondents Joseph Orderstein, Mark

A. Robinson, Donald S. Bowman, Forrest J. Pinker-

ton and J. Piatt Cooke are the duly appointed,

qualified and acting members of the Board of

Health of the Territory of Hawaii.

Y.

That the respondent Samuel W. Tay is a resident

of Honolulu, aforesaid, and an emj)loyee of the

Board of Health of the Territory of Hawaii.

VI.

That heretofore, and on, to wit, on the 6th day

of June, A. D. 1930, David Hao, a resident of the

city and county of Honolulu aforesaid, filed with

the said Board of Health, a complaint, in which

he charged that your petitioner "wilfully and

without lawful justification or excuse, did procure,
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aid or abet in procuring a criminal abortion and/or

miscarriage by, and iix)on the body of "one Gladys

Manley and upon the body of one, Esther Hartig,"

and that "through lack of skill, or neglect to apply

it if possessed, did treat one Gladys Manley and one

Esther Hartig, for a suspected threatened abortion,

in a manner contrary to accepted rules or standards

of practice of the medical profession in the Ter-

ritory of Hawaii, and was guilty of professional

misconduct or displayed gross carelessness and or

manifest incapacity as a physician and surgeon,

as more fully appears in a copy of the complaint,

hereto attached, made a part hereof and marked

Exhibit "A." [3]

VII.

That thereafter, on, to wit, the 7th day of June,

A. D. 1930, the respondent Samuel W. Tay, pur-

porting to act as the acting president and executive

officer of the Board of Health of the Territory of

Hawaii, but without authority and contrary to law,

executed a notice of hearing of the com^^laint, at-

tached hereto, a copy of which notice is hereto at-

tached, made a part hereof and marked Exhibit

"B."

VIII.

That thereafter and on, to wit, the lOtli day of

June, A. D. 1930, pursuant to the notice, set forth

in Paragraph VII hereof, your petitioner appeared

before said board with the assistance of counsel, at

which hearing your petitioner, through his counsel,

admitted service of notice, and objected to and

challenged the sitting of the respondent Harry R.
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Hewitt, upon the ground that he was the Attor-

ney General of the Territory of Hawaii, in charge

of the prosecution of the hearing before said board,

and challenged and objected to the sitting of the

respondent Forrest J. Pinkerton, upon the ground

that he was prejudiced, biased and had formed an

opinion, requiring evidence to remove; and that the

said board, with the respondent Samuel W. Tay,

purporting to act as its presiding officer, sustained

the objection of your petitioner as to the respond-

ent Harry R. Hewitt, and overruled the objection

as to the respondent, Forrest J. Pinkerton, to which

ruling your petitioner, duly excepted, and your

petitioner asks leave to insert at the hearing hereof

a transcript of the proceedings in this regard.

That thereafter your petitioner refused to either

deny or admit the charges upon the ground that

the board as constituted, was without jurisdiction to

hear and determine the matter then pending before

it, that the board was improperly constituted and

illegally sitting, that the board as constituted was

in [4] violation of law, and that any act or thing

done or performed by said board was null and void

and of no effect; and that the board, notwithstand-

ing the foregoing, entered on behalf of your peti-

tioner, a denial of the charges,

IX.

That thereafter and on, to wit, the 12th day of

June, A. D. 1930, the said board constituted as

hereinbefore set forth, purported to hold a session,

at Avhich your petitioner objected to and challenged

the sitting of the respondent Forrest J. Pinkerton,
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as hereinbefore set forth, and questioned the re-

spondent Forrest J. Pinkerton; that the re-

spondent Forrest J. Pinkerton, admitted that he had

an opinion as to the proper treatment in a case simi-

lar to the one contained in the charge : that it would

require evidence to remove such opinion ; that he was

familiar with the facts in the cause then pending

before the board and had formed an opinion as to

some phases thereof, which would require evidence

to remove; that notwithstanding such opinion, the

board constituted as aforesaid, and purporting to

act as the Board of Health of the Territory of

Hawaii, overruled the objection of your petitioner,

and permitted the said respondent, Forrest J.

Pinkerton, to sit as a member of said board.

That thereafter, your petitioner objected to the

continuation of said hearing, upon the ground that

the board as constituted, was illegally constituted

and was without jurisdiction to hear and determine

the charges, then pending before it ; that the statute

under which the board was purporting to act, was

unconstitutional and void; that your petitioner was

deprived of property without due process of law by

a continuation of said hearing, all of which objec-

tions were overruled by said board. [5]

X.

That thereafter, and on, to wit, the 10th day of

July, A. D. 1930, the said board, constituted as

hereinbefore set forth and purporting to act as the

Board of Health of the Territory of Hawaii, and

notwithstanding the objection of your petitioner,
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proceeded to liold a hearing of the charges against

your petitioner, and the respondent Earl McGhee

called as a witness on behalf of the prosecution,

one Lyle G. Phillips, who gave testimony against

your petitioner and that thereupon the said re-

spondent Earle McGhee attempted to offer in evi-

dence, certain purported statements, in writing

made by one Gladys Manley, alleged in said charges

to have been the person upon whom your petitioner

performed, or induced or aided or abetted in induc-

ing a criminal abortion, that your petitioner objected

to the admission of the alleged statements whereupon

the said board, temporarily rejected the alleged

statement but ruled that the said statement may be

admissible at a later time; that your petitioner is

informed and believes and upon such information

and belief, alleges the fact to be that the said board

intends to and will admit in evidence, the said al-

leged statement, notwithstanding that the same is

hearsay and inadmissible, to the great prejudice

of your petitioner, unless restrained by this Honor-

able Court.

That thereafter, the board proceeded to hear testi-

mony of experts, who answered various and sundry

hypothetical questions, the said questions being

based upon various and divers facts, not in evi-

dence; that at said time there was no evidence or

facts before said board upon which to base said

questions; that your petitioner objected to the testi-

mony of said experts, and notwithstanding the in-

admissibility of the testimony and the illegality

thereof, the said board overruled the [6] objec-
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tioii of your petitioner, and proceeded to admit

said testimony and your petitioner is informed and

believes and upon such information and belief al-

leges the fact to be, that the said board will continue

to admit incompetent evidence as herein set forth, to

the great prejudice of your petitioner, unless re-

strained by this Honorable Court.

XL
That thereafter and, (;n to wit, the 17th day of

July, 1930, the said board proceeded with said hear-

ing, and at said hearing, the respondent Earl Mc-

Ghee, on behalf of the prosecution, rested, that no

evidence whatsoever was adduced at said hearing as

to the treatment accorded either the said Miss

^lanley or the said Miss Hartig, nor any evidence

in support of the charges contained in Exhibit " A,

"

attached hereto; that thereupon, your petitioner

moved to strike from the record the testimony of

Dr. Arthur G. Hodgins, a witness for the prose-

cution, whose testimony consisted entirely of an-

swers to hypothetical questions; the testimony of

Guy C. Milnor, a witness for the prosecution ; whose

testimony consisted entirely of answers to hy-

pothetical questions; so much of the testimony of

Robert B. Faus, a witness for the prosecution, as

were answers to hypothetical questions, and so

much of the testimony of Lyle G. Philips, a witness

for the prosecution, as were answers to hypotheti-

cal questions upon the ground that there was no

evidence before the board upon which the hypotheti-

cal questions could be based; that the said board

purporting to act as the Board of Health of the
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Territory of Hawaii, overruled your petitioner's

motion, notwithstanding the fact that no evidence

was adduced upon which to base said hypothetical

questions ; that the action of the said board is mani-

festly unfair, illegal and void.

That thereafter, your petitioner moved to dis-

miss the [7] charges then pending before said

board, upon the ground that no evidence was ad-

duced in support thereof, which motion was denied,

notwithstanding the fact that no evidence was ad-

duced in support of said charges, and that the

action of the said board is manifestly unfair, highly

prejudicial, illegal, void and of no effect.

That thereafter the said board continued its

hearings to 1:30 o'clock P. M. of July 18th, 1930.

XII.

That your petitioner asks leave to insert at the

hearing hereof, a typewritten transcript of the pro-

ceedings had before said board and asks that it be

made a part hereof.

XIII.

That the hearings before said board of the charges

herein set forth are illegal, void and of no effect;

that the said board, purporting to act as the Board

of Health of the Territory of Hawaii, is illegally

constituted and is without jurisdiction to hear and

determine the charges against your petitioner, now

j)ending before it.

That the said hearings are manifestly unfair to

your petitioner and that your petitioner has been

deprived of a fair hearing as guaranteed by the

Constitution of the United States and will be de-
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prived of property without due process of law,

unless the said board is restrained by this Honor-

able Court.

XIV.
That the said board intends to proceed with the

hearings of the charges against your petitioner,

notwithstanding the fact that the statute under

which it is proceeding is unconstitutional and void,

and notwithstanding the fact that the said board

is illegally constituted and constituted in violation

of Section 909 of the Revised Laws of Hawaii, 1925,

and [8] notwithstanding the hearings are mani-

festly unfair and prejudicial to your petitioner, and

notwithstanding the fact that the rights, guaran-

teed by the Constitution of the United States to

your petitioner are being violated, and notwith-

standing the fact that your petitioner will be de-

prived of property, without due process of law,

unless restrained by this Honorable Court.

XV.
That your petitioner is informed and believes,

and upon such information and belief, alleges the

fact to be, that the respondent Harry R. Hewitt

and/or the respondent, Earl McGhee, distributed

to the other respondents herein, before the hear-

ing of the charges herein set forth, a resume of the

facts intended to be offered in evidence at said

hearings in support of the charges, which action is

manifestly unfair, highly prejudicial, and denies to

your petitioner a fair hearing.

XVI.

That your petitioner is informed and believes and
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upon such information and belief, alleges the fact

to be, that the said board intends to proceed with

said hearings, and will revoke his license to prac-

tice medicine in the Territory of Hawaii, notwith-

standing the facts hereinbefore set forth, and that

its action will deprive this petitioner of property

without due process of law.

XVII.

That your petitioner is without any remedy to

correct the errors to the ruling or decision of the

said board, by appeal or review, and that there is no

provision of law by which an appeal may be taken

from any ruling of said board.

XVIII.

That by reason of the acts complained of herein,

petitioner [9] has suffered and is now suffering

irreparable injury.

XIX.
That is is necessary that a temporary restrain-

ing order issue herein, restraining the respondents,

their deputies, or any of their agents or servants,

from in any manner proceeding further with the

hearings of the charges now pending before said

board purporting to act as the Board of Health of

the Territory of Hawaii.

XX.
That your petitioner is without an adequate

remedy at law.

WHEREFORE, petitioner prays

:

1. That the process of this court do issue as

provided by law summoning said respondents to
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appear and answer this petition (answer under oath

Ix'ing hereby waived) and to stand to, perform and

abide by such orders, directions and decrees as may
be made and entered herein.

2. That a temporary restraining order issue re-

straining said respondents, their deputies, agents

or servants, from in any manner proceeding fur-

ther with the hearings of the charges now pending

liefore the board, purporting to act as the Board of

Health of the Territory of Hawaii, against your

petitioner.

3. That upon a hearing hereof, a permanent in-

junction issue out of this court, restraining the said

respondents, their deputies, agents and servants,

from in any manner proceeding further with the

hearing of the charges now pending before the

board, purporting to act as the Board of Health of

the Territory of Hawaii, against your petitioner.

4. For such other and further relief in the prem-

ises as may be just and equitable.

Dated at Honolulu, T. H., this 18th day of July,

A. D. 1930.

JIRO YOSHIZAWA,
Petitioner.

CHARLES B. DWIGHT,
G. R. COEBETT,

Attorneys for Petitioner. [10]

Territory of Haw^aii,

City and County of Honolulu.

Jiro Yoshizawa, being first duly sworn, on oath,

deposes and says

:
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That he is the petitioner herein; that he has read

the foregoing petition, knows the contents thereof

and that the allegations contained therein are true,

save and except such allegations based on informa-

tion and belief, and as to those allegations, he be-

lieves them to be true.

JIRO YOSHIZAWA.

Subscribed and sworn to before me this 18th day

of July, A. D. 1930.

[Notarial Seal] SUZANNE G. FISKE,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [11]

EXHIBIT "A."

Board of Health for the Territory of Hawaii.

In the Matter of JIRO YOSHIZAWA, a Duly

Licensed and Practicing Physician and Sur-

geon in the Territory of Hawaii.

COMPLAINT.

Comes now DAVID HAO, and complaining of

Jiro Yoshizawa, alleges and says:

I.

That on the 19th day of February, 1904, JIRO
YOSHIZAWA was duly licensed to practice as a

physician and surgeon in the Territory of Hawaii,

and has ever since said date to the date hereof been

engaged in the general practice of medicine and

surgery in the Territory of Hawaii.
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II.

That your informant is informed and believes,

and upon such information and belief, avers and

charges that the said Jiro Yoshizawa in the City

and County of Honolulu, Territory of Hawaii, did

on or about the 15th day of January, 1930, wilfully

and without lawful justification or excuse, procure,

aid or abet in procuring a criminal abortion and/or

miscarriage by, and upon the body of, one Gladys

Manley.

III.

That your informant is informed and believes,

and upon such information and belief, avers and

charges, that the said Jiro Yoshizawa, through lack

of skill or neglect to apply it, if possessed, did, in

his professional capacity, on or about [12] the

14th, 15th and 16th days of January, 1930, treat

one Gladys Manley for a suspected threatened abor-

tion in a manner contrary to accepted rules or stand-

ards of practice of the medical profession in the

Territory of Hawaii, by reason of which said treat-

ment of said Gladys Manley, the said Jiro Yoshi-

zawa has been guilty of professional misconduct

and/or displayed gross carelessness and manifest

incapacity as a physician and surgeon.

IV.

That the said Jiro Yozhizawa in the City and

County of Honolulu, Territory of Hawaii, did on

or about the 25th day of January, 1930, wilfully

and without lawful justification or excuse, cause,

procure and/or produce a criminal abortion and/or
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miscarriage by, and upon the body of, one Esther

Hartig.

V.

That your informant is informed and believes, and

upon such information and belief, avers and charges,

that the said Jiro Yozhizawa, through lack of skill

or neglect to apply it, if possessed, did, in his pro-

fessional capacity, on or about the 25th day of Janu-

ary, 1930, treat one Esther Hartig, for a suspected

threatened abortion, in a manner contrary to ac-

cepted rules or standards of practice of the medical

profession in the Territory of Hawaii, by reason

of which said treatment of said Esther Hartig, the

said Jiro Yoshizawa has been guilty of professional

misconduct and/or displayed gross carelessness

and/or manifest incapacity as a physician and sur-

geon.

WHEREFORE, your complainant prays that the

Board of Health of the Territory of Hawaii notify

said Jiro Yoshizawa in writing of the charges herein

set forth, and of a time and place when and where

evidence and support of said charges will be heard,

and that upon a due hearing, the Board of Healtli

do revoke the [13] license of the said Jiro Yoshi-

zawa to practice medicine and surgery in the Ter-

ritory of Hawaii.

(S.) DAVID HAO.

Territory of Hawaii,

City and County of Honolulu,—ss.

David Hao, being duly sworn, on oath, deposes

and says : That he has read the foregoing complaint
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by him subscribed, and knows the contents thereof;

that the same is true of his own knowledge, except

as to the matters therein stated to be upon informa-

tion and belief, and as to those matters he believes

them to be true.

(S.) DAVID HAO.

Subscribed and sworn to before me this 6th day

of June, 1930.

[Seal] (S.) SAMUEL C. LAU,
Notary Public, First Judicial Circuit, Territory of

Hawaii.

I certify that the foregoing is a true, complete

and correct copy of the original complaint on file

with the Board of Health, Territory of Hawaii.

S. W. TAY,
Acting President and Executive Office, Board of

Health, Territory of Hawaii. [14]

EXHIBIT "B."

Board of Health for the Territory of Hawaii.

In the Matter of JIRO YOSHIZAWA, a Duly

Licensed and Practicing Physician and Sur-

geon in the Territory of Hawaii.

NOTICE OF HEARING.

The Board of Health of the Territory of Hawaii

to Jiro Yoshizawa

:

WHEREAS, DAVID HAO has brought to the

attention of this Board, by means of a written com-

plaint (a copy whereof is hereto attached and made

a part hereof), certain alleged facts which call for
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a hearing to determine whether this Board should

revoke the license hereto issued to you to practice

as a physician and surgeon in the Territory of

Hawaii

;

YOU ARE HEREBY NOTIFIED that the Board

of Health of the Territory of Hawaii will meet at

the office of the Attorney General, Public Library

Building, Honolulu, T. H., on Tuesday, the 10th

day of June, 1930, at the hour of 1:00 P. M. of

said day, at which time and place you may be heard

in person or by attorney, and witnesses and docu-

ments examined respecting the truthfulness of said

complaint.

Dated at Honolulu, T. H., this 7 day of June, 1930.

S. W. TAY,
Acting President and Executive Officer of the Board

of Health of the Territory of Hawaii.

I acknowledge receipt of service of the within

notice of hearing, together with a copy of the within-

mentioned complaint, this day of June, 1930.

. [15]
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No. . Reg. . Pg.

In the Circuit Court of the First Circuit, Territory

of Hawaii.

AT CHAMBERS.

JIRO YOSHIZAWA,
Petitioner,

vs.

HARRY R. HEWITT, EARL McGHEE, JO-

SEPH ORDENSTEIN, MARK A. ROB-
INSON, DONALD S. BOWMAN, FOR-
REST J. PINKERTON, G. PLATT
COOKE & SAMUEL W. TAY,

Respondents.

CHAMBER SUMMONS.

The Territory of Hawaii: To the High Sheriff of

the Territory of Hawaii, or His Deputy; the

Sheriff of the City and County of Honohilu, or

His Deputy, or Any Police Officer in the Terri-

tory of Hawaii

:

YOU ARE COMMANDED to summon Harry R.

Hewitt, Earl McGhee, Joseph Ordenstein, ]\Iark A.

Robinson, Donald S. Bowman, Forrest J. Pinker-

ton, J. Piatt Cooke and Samuel W. Tay, to appear

ten days after service hereof, if they reside in the

city and county of Honolulu, otherwise twenty days

after service, before such Judge of the Circuit Court

of the First Circuit as shall be sitting at Chambers

in the courtroom of said Judge, in the Judiciary
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Building in Honolulu, city and county of Honolulu,

to answer the annexed iDetition of Jiro Yoshizawa.

And have you then there this writ with full return

of your proceedings thereon.

WITNESS the Honorable A. M. CRISTY,
Judge of the Circuit Court of the First Circuit, at

Honolulu aforesaid, this 18th day of July, 1930.

[Seal] D. K. SHERWOOD,
Clerk.

SECTION 2394 REVISED LAWS 1925. The

time within which an act is to be done * * *

shall be computed by excluding the first day and in-

cluding the last. If the last day be Sunday, or a

legal holiday, it shall be excluded. [16]

[Endorsed]: Filed at 11:45 o'clock A. M. Jul.

18, 1930. [17]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

The Territory of Hawaii: To Harry R. Hewitt,

Earl McGhee, Joseph Ordenstein, Mark A. Rob-

inson, Donald S. Bowman, Forrest J. Pinker-

ton, J. Piatt Cooke and Samuel W. Tay, Re-

spondents Above Named:

Upon reading the verified petition herein filed and

the prayer of the petitioner for an order to show

cause

:

IT IS HEREBY ORDERED that you, and each

of you, and your deputies, agents and servants, be
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and appear before the 1st Judge of the above-

entitled court, in his courtroom, in the Judiciary-

Building, Honolulu, T. H., on Monday the 21st day

of July, A. D. 1930, at the hour of 2:30 o'clock

P. M., of said day or as soon thereafter as counsel

can be heard, then and there to show cause, why

continued

the order of the Court should not be isHued restrain-

ing you, and each of you, in the manner and foim

prayed for in the petition of Jiro Yoshizawa, an-

nexed hereto and made a part hereof.

IT IS FURTHER ORDERED that a copy of

this order be forthwith served upon the said Harry

R. Hewitt, Earl McGhee, Joseph Ordenstein, Mark

A. Robinson, Donald S. Bowman, Forrest J. Pink-

erton and Samuel W. Tay.

Dated at Honolulu, T. H., this 18th day of July,

A. D. 1930.

[Seal] A. M. CRISTY,
Judge of the Above-entitled Court. [18]

[Title of Court and Cause.]

HIGH SHERIFF'S RETURN.

Served the within order to show cause on Harry

R. Hewitt, Earl McGhee, Joseph Ordenstein, Mark
A. Robinson, Donald S. Bowman, Forrest J. Pink-

erton, J. Piatt Cooke and Samuel W. Tay, at Hono-

lulu, city and county of Honolulu, Territory of

Hawaii, this 18th day of July, A. D. 1930, by de-

livering to each of them a certified copy thereof and
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and at the same time showing each of them the

original.

Dated at Honolulu, T. H., this 18th day of July,

A. D. 1930.

C. A. WIDEMANN,
Deputy High Sheriff,

Territory of Hawaii. [19]

[Endorsed]: Filed at 3:02 o'clock P. M. Jul.

21, 1930. [20]

[Title of Court and Cause—No. E.-3089.]

JOINT AND SEVERAL DEMURRER OF RE-
SPONDENTS JOSEPH ORDENSTEIN,
MARK A. ROBINSON, DONALD S. BOW-
MAN, FORREST J. PINKERTON, J.

PLATT COOKE AND SAMUEL W. TAY.

Come now the respondents above named, by pro-

testation, and not confessing all or any of the mat-

ters and things in and by said petitioner's bill set

forth and complained of to be true in such manner

and form as the same are therein and thereby set

forth and alleged, and do hereby demur thereunto,

and for cause of demurrer, say:

I.

That this Honorable Court has no jurisdiction or

authority to control or attempt to control the dis-

cretion of respondents Joseph Ordenstein, Mark A.

Robinson, Donald S. Bowman, Forrest J. Pinker-
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ton, J. Piatt Cooke, and Samuel W. Tay, acting in

their capacity as members of the Board of Health

of the Territory of Hawaii while such board is

sitting in a g^^c^s^-judicial capacity. [21]

II.

That the petitioner has a full, complete and ade-

quate remedy at law.

III.

That said bill contains no matter of equity

whereon this Court can give petitioner any relief.

IV.

That said bill does not state facts sufficient to

constitute a cause of action in favor of said peti-

tioner and against any of said respondents.

WHEREFORE, and for divers other errors and

imperfections in said bill appearing, these respond-

ents do jointly and severally demur thereunto and

demand the judgment of this Honorable Court

whether they or any of them shall be compelled

to put in any further or other answer to said bill,

and humbly pray that this Court do dismiss the

within bill for an injunction, and said order to

show cause heretofore issued herein.
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Dated at Honolulu, T. H., this 21st day of July,

1930.

JOSEPH ORDENSTEIN,
MARK A. ROBINSON,
DONALD S. BOWMAN,
FORREST J. PINKERTON,
J. PLATT COOKE and

SAMUEL W. TAY,
Respondents.

By C. NILS TAVARES.
C. NILS TAVARES,

Second Deputy Attorney General,

By E. R. McGHEE.
E. R. McGHEE,

Third Deputy Attorney General,

Their Attorneys. [22]

[Endorsed]: Filed at 10:5 o'clock A. M. Jul.

23, 1930. [23]

[Title of Court and Cause—No. E.-3089.]

DECISION AND ORDER ON DEMURRER TO
PETITION.

The petitioner has brought a bill for an injunc-

tion against the respondents. He recites in sub-

stance that charges were filed against him with the

Board of Health for the purpose of securing a

revocation of his license as a physician and sur-

geon. These charges allege (1) That the petitioner

procured or aided or abetted in procuring a crim-
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inal abortion on January 15, 1930; (2) That the pe-

titioner thru lack of skill or neglect to apply it

was guilty of professional misconduct and/or gross

carelessness and manifest incapacity as a physician

and surgeon in treating a person on the 14th, 15th

and 16th days of January, 1930, for a suspected

threatened abortion in a manner contrary to ac-

cepted rules or standards of practice of the medical

profession is the Territory of Hawaii; (3) That

petitioner procured or aided [24] or abetted in

procuring a criminal abortion on January 25, 1930;

(4) That petitioner thru lack of skill or neglect

was guilty of professional misconduct and/or dis-

played gross carelessness and/or manifest incapacity

as a physician and surgeon in treating a person on

the 25th of January, 1930, for a suspected threat-

ened abortion in a manner contrary to accepted

rules or standards of practice of the medical pro-

fession in the Territory of Hawaii.

The petitioner claims that the statute providing

for the revocation of licenses is unconstitutional

especially as to that portion thereof included under

Paragraph 10, Section 1029, R. L. 1925, as amended

by Section 5 of Act 26, S. L. 1925, which recites

as one of the causes of revocation of licenses '^ gross

carelessness and manifest incapacity."

The petition herein further recites that one of

the respondents, Samuel W. Tay, purported to act

as the acting president and executive officer of the

Board of Health and as one of the members of the

board at the hearings of charges against petitioner

but without authority and contrary to law; that
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respondent Harry R. Hewitt was objected to as a

member of the board to hear said charges which

objection was sustained by the board; that peti-

tioner further objected to the presence of respond-

ent Forrest J. Pinkerton in that he admitted that

he had an opinion as to the proper treatment in a

case similar to the ones contained in the charges

and had formed an opinion as to some phases of

the matter before the board which would require

evidence to remove and that the board overruled

petitioner's objection as to the continuance [25]

of Forrest J. Pinkerton as a member of the board

to hear said charges. Petition further alleges that

the board was illegally constituted by the inclusion

of Samuel W. Tay.

As another ground for interference by this

Court, the petition alleges the attempt on the part

of the Deputy Attorney General to include in the

evidence certain hearsay statements which the board

temporarily rejected but which the petitioner fears

may be admitted and considered.

The petition further alleges the admission and

consideration of expert evidence thru hypotheti-

cal questions which hypothetical questions were not

based upon any affirmative matters of evidence

against the petitioner; that the hearings before the

board are unfair, illegal, void and deprive peti-

tioner of property without due process of law; that

said board, unless restrained, intends to proceed

notwithstanding the claim that the statute is un-

constitutional as set forth, and notwithstanding that

the board is illegally constituted, and notwithstand-
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ing the unfairness of the hearings and the violation

of petitioner's constitutional rights. The petition

prays for an injunction restraining the respondents

from proceeding further and a temporary restrain-

ing order was issued to that effect. An order to

show cause why the temporary injunction should

not be continued was also issued.

The respondents are before the Court on their

demurrer. For grounds of demurrer, the respond-

ents challenge the jurisdiction of this Court; the

respondents also allege that petitioner has a full

and adequate remedy at law; that the bill contains

no matter of equity entitling [26] petitioner to

relief nor does it state facts sufficient to constitute

a cause of action.

Section 909, R. L. of Hawaii, 1925, as amended

by Act 34, 8. L. of Hawaii, 1925, contains the pro-

vision "there shall be a Board of Health for the

Territory of Hawaii consisting of seven members,

four of whom shall be laymen, two physicians, and

the attorney general, ex-officio The Presi-

dent of the Board shall preside at the meetings of

the Board, and in case of his absence, any member

of the Board may be chosen to preside over the

meetings of the Board " The statute

further designates the specific duties of the presi-

dent and executive officer, making no provision for

a general substitute to act as such executive officer

in connection with general executive and ministerial

duties, except the provision hereinbefore quoted as

to the presiding officer's duties at meetings of the
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Board. Section 911 as amended by Act 34 of the

S. L. of 1925 provides other special duties of the

president acting thru agents but has nothing to do

with the matter of the meetings and general powers

and jurisdiction of the board itself. The provi-

sion of Section 909 relating to the substitute for

the president in case of his absence at meetings of

the board is contained in the same language in

Section 988 of the R. L. of 1905, to \^it

:

"The President of the Board shall preside at

the meetings of the Board, and in case of his

absence, any member of the Board may be

chosen to preside over the meetings of the

Board."

In 1909 a statute was enacted which contained in

Section 169, R. L. 1925, providing that as to cer-

tain enumerated officers including the president of

the Board [27] of Health and "any other officer

for the performance of whose duties in his absence or

illness no other provision is made by law may, with

the approval of the Governor, designate some other

officer in his department, bureau or office to act in

his temporary absence or illness. Such designa-

tion shall be in wi'iting .... Such persons

so designated shall, during the temporary absence

or illness of the head of such office, have all the

powers of the head of such office and shall be known

as the acting .... president as the case may
be "

Considering Section 909 in connection with Sec-

tion 169 and also considering other matters in the

statutes indicating general executive and minis-



Harrij R. Hewitt et al. 27

tci'ial (Iiitios of the president of the Board of

Health for whieh he is paid a salary, it is the opin-

ion of this Court that effect can be given to both

sections without eliminating the provisions of

either. That is to say, there are numerous minis-

terial duties required of the president of the Board

of Health for the performance of which there is

no provision in the statutes other than Section 169

permitting the designation of a substitute to act

during the absence of the president. But in con-

nection with the functions of the Board of Health

itself, Section 909 specifically indicates the method

of obtaining a presiding officer over the meetings

of such board during the absence of the president

and specifies that in which an event any member
of the board ma^^ be chosen to preside over the

meetings of the board. By this express provision,

it seems apparent that the legislature did not intend

from time to time to alter the character of the

membership of the board itself as controlling the

departmental [28] affairs and quasi-judicial func-

tions imposed on that board but merely intended

to provide for a substitute to carry on ministerial

duties in every other respect except as an official

member of the board and that the board itself, in

the absence of the president, was to function with-

out him. In other words, the commission as a mem-
])er of the Board of Health is personal to the ap-

pointee and cannot be delegated.

Under such a construction of the two statutes

there would be no proper situation whereby any-

one other than a duly commissioned member of the

board could act as an integi'al part of the board
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in the function of the board to hear charges aris-

ing under Chapter 81 of the Revised Laws of 1925

and especially under Sections 1029, 1030 and 1031.

Hence, if this Court has jurisdiction to consider

the petition, the matter would set forth sufficient

grounds to restrain the board from continuing any

hearings with the respondent Tay acting or presum-

ing to act as presiding officer or member of the

board.

As to the allegation of the petition that the peti-

tioner fears that the board will consider hearsay

statements, little need be said. The petition al-

leges that the board have up to the date of the

petition refused to admit said hearsay statements.

This is undoubtedly upon the conviction of the

board that Sections 1030 and 1031 construed to-

gether indicate that the hearings of charges shall

be conducted in the presence of accused by the con-

frontation of witnesses testifying under oath with

an opportunity on the part of the accused to cross-

examine such witnesses.

This ruling of the board is undoubtedly correct

[29] and is supported by such cases as Thrasher

vs. Board, 185 Pac. 1006^, holding that hearsay

eAddence is inadmissible; State vs. Robinson, hold-

ing that hearsay as to what others had said of a

physician's reputation is inadmissible; also, Dy-

ment vs. Board, 268 Pac. 1073, holding that a deci-

sion based wholly on hearsay and not supported by

proper evidence must be reversed.

But no authority has been cited indicating that

the court of equity is a tribunal which can be im-



Harry li. Hewitt et al. 29

portuned from time to time to control or advise a

Board of Health or other board as to what to do in

procedural difficulties in connection with the exam-

ination of witnesses. If errors of this character

creep into the proceedings of the board and form

a vital part of the action of the board there is un-

doubtedly a remedy. But it will not be presumed,

in the instant case, that the board will depart from

its announced and correct decision to the prejudice

of petitioner.

The ground for revocation of licenses, compos-

ing the second and fourth charges incorporated in

the petition coming under the provision of Para-

graph 10 of Section 1029, to wit; "gross careless-

ness and manifest incapacity" raises clearly the

question of constitutionality. The language of the

statute purporting to authorize the board to revoke

licenses for any one or more of the causes expressed

in the statute leads this Court to the conclusion

that the ten enumerated causes are separable. One

ground may be improperly delegated without vitiat-

ing the entire statute.

The general language—*' gross carelessness and

manifest incapacity"—includes no recitation of

standards of acts or conduct by which a physician

in advance may be apprised of what he should or

should not do as a [30] physician and surgeon.

Apparently, in relation to the charges before the

Board of Health in the present instance, there is

a possibility of construing such phrases as refer-

3'ing to an isolated incident of alleged negligence

of incapacity and not requiring a general history

of negligence and incapacity. A physician who
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has acquired the necessary education and has been

examined and found possessed of all the requisite

knowledge and skill to qualify him for a license

may be accused of departing from some method of

treatment used by others in an isolated incident

of practice and be forever barred on standards

therefor unannounced prior to his act which have

no certain connection with general practice and

ability and which are not concerned with any wil-

ful fraud on the public defined by statute.

Moreover, the standards by which negligence or

incapacity may be determined rests solely in the

individual opinion of the personnel of the board

for the time being. What might be negligence to

one may be a mere matter of misjudgment to an-

other and misjudgment made bona fide. What
might be manifest incapacity to one might not be

manifest to another. The phraseology is just as

general as the phraseology "professional miscon-

duct" or unprofessional conduct," where no types

of conduct are recited to modify and explain the

standard. It has been held that a statute allowing

revocation of a license to practice medicine for

unprofessional or dishonorable conduct where the

character of acts so to be construed is not illus-

trated by classification in the statute itself states

a purported ground in words which are uncertain

and indefinite and not defined by the common law.

"What conduct may be of either kind remains, as

before, a mere [31] matter of opinion. In the

absence of some specification of acts by the law-

making power, which is alone authorized to estab-
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lish the standard of honor to be observed by per-

sons who are permitted to practice the profession

of medicine, it must, in respect of some acts at least,

remain a varying one, shifting with the opinions

that may prevail from time to time in the several

tribunals that may be called upon to interpret and

enforce the law." See Czarra vs. Board, 25 Ap-

peal Cases, D. of C, at page 451. See, also, Mat-

thews vs. Murphy, 63 S. W. 785.

In fact a number of statutes allowing revocation

for unprofessional and dishonorable conduct recog-

nize the necessity of defining in the statute acts

of the type which are to be considered as unpro-

fessional and dishonorable. See State vs. Robin-

son, 161 S. W. 1169 (Mo. 1913) ; also People vs.

Apfelbaum, 95 N. E. 995. Indeed in some cases cited

in support of the constitutionality of such general

provisions, the precise ground of indetiniteness of

standard or delegation of legislative powers were

not raised or mentioned in the decision. For in-

stance, Macomber vs. State Board, 28 R. I. 3, is

often cited. That case really holds that a revoca-

tion of license by the Board will be reversed for

insufficient evidence. It was unnecessary to pass

upon constitutionality. State vs. State Board, 26

N. W. 125, 34 Minn. 391, is also cited, but this case

construes the charge there made as knowingly ad-

vertising falsely with intent to deceive the public

and the constitutionality of the act was not raised.

[32]

It has also been held that a statute allowing

revocation for a physician's license on the ground

of making "gross improbable statements" in ad-
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Yertising his medical business is an unconstitutional

statute. See Hewitt vs. State Board, 148 Cal. 590,

84 Pac. 39, 113 A. S. R. 315. On the analogous

situation of improper delegation of legislative

power by reason of indefiniteness for failure to lay

down a standard, see, also. Territory of Hawaii vs.

On Tai, 28 H. 534 ; Territory of Hawaii vs. Anduha,

31 H. 559.

In other words, the question raised by the peti-

tion is that the Board of Health is proceeding to in-

vestigate under charges (2) and (4), as summarized

on page 1 of this decision, matters of alleged
'

' gross

carelessness and manifest incapacity" that are in

excess of any constitutional jurisdiction. This

Court is of the opinion that this is so; that the

legislature has no authority to delegate to the Board

of Health such an undefined investigation where

the board must perform legislative functions by

making its own standards for the purpose of the

specific case and would amount to legislation of

standards for each specific case that might come

up, without any guide recited by the legislature

with which to compare the conduct of the accused.

In other words, the petition seeks, as so construed,

to restrain the board, first, from continuing its

hearings with respondent Tay acting as a member

thereof and as presiding officer thereof; and fur-

ther to restrain the board from exceeding its

valid authority by investigating under an uncon-

stitutional provision calling upon it to create stand-

ards of negligence and incapacity. And, as so

[33] construed, the petition would leave the board

full power under proper procedure to investigate
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whether or not the petitioner has been guilty of

procuring, under the charges designated as (1)

and (3) hereinabove, such criminal abortions of the

character defined in Chapter 280, R. L. 1925.

As to the question of the alleged bias of respond-

ent Pinkerton, the Court can find no authority in

the statutes or in the common law by which a court

of equity prior to a decision can control the con-

science of the personnel of this administrative

])oard. That remains a function of the executive

branch of the Government. At least, until the con-

trary be shown, it must be presumed that each prop-

erly commissioned member of the board will follow

the dictates of his conscience and decide matters

properly coming within his jurisdiction solely ac-

cording to his conscientious judgment of the evi-

dence produced before him, laying aside all extra-

neous matters and without bias and prejudice as

to the matters in evidence to be decided. See Dy-

ment vs. Board, 268 Pac. 1073.

The final question remains. Has equity a right

to interfere by injunction to prevent the abuses

as so construed? Where by proper examination

a person has been found to possess requisite educa-

tion, knowledge and ability to imdertake and be

licensed to practice medicine, the Courts have con-

sidered the acquisition of such occupational license

in the light of a property right. State Board vs.

Friedman, 150 Tenn. 152, at page 166 and cases

there cited; State vs. Robinson, 161 S. W. 1169, at

13age 1172. And it is also been held that the right

to take away and revoke a physician's license to

practice must [3-1] depend solely upon the stat-
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ute of the Legislature and be confined to rightful

powers therein designated. Craeb vs. State, 55

Colo. 523, 139 Pac. 1099. Whether strictly a prop-

erty right or a privilege and immunity, the right

to practice existing under a valid license is entitled

to protection from interference in illegal ways.

There is no method of direct appeal from the

decision of the Board of Health in our local stat-

utes. It has been determined in other jurisdic-

tions that in proper cases equity will take cogni-

zance of an injunction raising the question of un-

constitutional delegation of powers, or matters of

attempted exercise of excessive jurisdiction. Mat-

thew vs. Murphy, (Ky.) 63 S. W. 785. (This case

was distinguished on other grounds not affecting

the jurisdiction of equity in a proper case, in For-

man vs. State Board, 162 S. W. 796); State vs.

Friedman, 150 Tenn. 152, at page 164; Ramsay vs.

Shelton, 160 N. E. 769, at page 773.

It has been contended on behalf of respondents

that certiorari will lie from review of the decision

of the board under Section 2705, R. L. 1925. With-

out determining whether this remedy would lie from

the final decision it may be observed that the statute

directs the writ "to an inferior judge" and by

Section 2707 affects proceedings absolutely void

as further defined in that section.

Whether a limited review as therein prescril)ed

w^ould lie or not, this Court is presented with a

situation involving the activity of an unqualified

individual participating in the hearings and of an

alleged consideration of matters and charges wholly

outside of [35] constitutionally delegated author-



Harry It. Hewitt et al. 35

ity. If the board is to b(; permitted thru ignorance

of legal powers to continue without any right on

the part of the petitioner to object before the hai-m

is done, it might well be possible and probable that

fair, unbiased and unprejudiced consideration

of the real charges against the petitioner might be

so intermingled and confused wath improper mat-

ters as vitally to prejudice the rights of the peti-

tioner. The quite simple determination as to

whether or not the petitioner was guilty or not of

specific acts procuring or aiding or abetting in

procuring a criminal abortion or abortions as de-

fined by our statutes might be completely and preju-

dicially affected by matters of opinion as to negli-

gence or specific incapacity as to isolated treat-

ments so that the resulting judgment could not be

extricated from its proper and improper phases

and no remedy would be available to segregate such

matters. If a valuable privilege or immunity is

being jeopardized, this Court cannot see any good

reason why a prompt cure of the situation cannot

be sought and obtained in a court of equity.

It being the decision of this Court that the re-

spondent Tay is shown by the allegations of the peti-

tion to be without authority to participate in the

hearings as a member of the board and that the

charges of gross carelessness and manifest inca-

pacity (numbered 2 and 4) are beyond the juris-

diction of the board to consider the general demur-

rer of the respondent must be overruled.

But considering this demurrer as a return to the

order to show cause why the temporary injunction

herein should not be continued, it is the further de-
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cision of this Court that such temporary injunc-

tion should be modified [36] (1) To restrain re-

spondent Tay from acting further in the matter of

said hearings as a member of said board and to re-

strain the board from continuing to permit said re-

spondent Tay to act or continue to act as a member

of said board in said hearing; and (2) Said tem-

porary injunction would be modified to restrain

said board from further hearing or considering al-

leged charges numbered herein (2) and (4) relat-

ing to alleged gross carelessness and manifest in-

capacity and improper treatments and to confine its

hearings by the consideration of proper evidence in

connection with the charges numbered (1) and (3)

as to whether or not petitioner was guilty of procur-

ing or aiding or abetting in procuring criminal

abortions on the persons and dates therein specified

and as defined in Chapter 280, R. L. 1925.

In conformity with the foregoing decision, the

demurrer is hereby overruled with leave to respond-

ents to answer within ten (10) days hereof; and the

temporary injunction heretofore issued herein will

be amended and modified on presentation of an or-

der in conformity herewith.

Dated at Honolulu, this 28 day of July, A. D.

1930.

[Seal] A. M. CRISTY,
Second Judge, First Circuit Court, Territory of

Hawaii. [37]
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[Endorsed] : Filed at 2:45 o'clock P. M. July 31,

,1930. [38]

[Title of Court and Cause.—No. E.-3089.]

ELECTION TO STAND BY DEMURRER.

Comes now Joseph Ordenstein, Mark A. Robin-

son, Donald 8. Bowman, Forrest J. Pinkerton, J.

Piatt Cooke and Samuel W. Tay, respondents in the

above-entitled cause, by E. R. McGhee, Deputy At-

torney General, their attorney, and declining to

plead further in said cause, hereby elect to stand

to and abide by their demurrer to said bill for an

injunction heretofore filed herein.

Dated at Honolulu this 31st day of July, 1930.

JOSEPH ORDENSTEIN,
MARK A. ROBINSON,
DONALD S. BOWMAN,
FORREST J. PINKERTON,
J. PLATT COOKE and

SAMUEL W. TAY,
Respondents.

By Their Attorney:

E. R. McGHEE,
Deputy Attorney General. [39]

[Endorsed]: Filed at 2:45 o'clock, P. M. July

31, 1930.

Service is hereby accepted this 31st day of July,

1930.

H. R. HEWITT,
Attorney General for Respondents. [40]
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In the Circuit Court of the First Judicial Circuit,

Territory of Hawaii.

E.-3089.

BILL FOR AN INJUNCTION.

JIRO YOSHIZAWA,
Petitioner,

vs.

HARRY R. HEWITT, EARL McGHEE, JOSEPH
ORDENSTEIN, MARK A. ROBINSON,
DONALD S. BOWMAN, FORREST J.

PINKERTON, J. PLATT COOKE and SAM-
UEL W. TAY,

Respondents.

DECREE.

This cause coming on to be heard upon the peti-

tion for an injunction of the petitioner herein, and

a demurrer of the respondents, and the Court hav-

ing in a written decision overruled the general de-

murrer of the respondents and modified the tem-

porary restraining order, and the respondents

herein having elected to stand on their demurrer

and not answer or otherwise plead,

—

IT IS THE ORDER, JUDGMENT AND DE-
CREE of this Court that the respondents

Joseph Ordenstein, Mark A. Robinson, Donald S.

Bowman, Forrest J. Pinkerton and J. Piatt Cooke,

be, and they and each of them are, hereby perma-

nently restrained from in any manner further hear-

ing or considering the alleged charges contained in
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Paragraphs Nos. Ill and V of the complaint filed

with the Board of Health, a copy of [41] which

is attached to the petition herein and marked Ex-

hibit "A," and from in any manner permitting the

respondent, Samuel W. Tay, to act, or to continue

to act as a member of the said Board of Health at

said hearing.

AND IT IS FURTHER ORDERED, AD-
JUDGED AND DECREED that the respondent,

Samuel W. Tay, be, and he is hereby permanently

restrained from acting or continuing to act as a

member of the said board in said hearings.

Dated at Honolulu, T. H., this 31 day of July,

1930.

[Seal] A. M. CRISTY,
Judge, First Circuit Court, Territory of Hawaii.

O. K. as to form.

E. R. McGHEE,
Deputy Atty. Gen. [42]

[Endorsed] : Filed at 10:10 o'clock A. M. Aug. 1,

1930. [43]

[Title of Court and Cause—No. E.-3089.]

APPEAL AND NOTICE OF APPEAL.

Comes now Joseph Ordenstein, Mark A. Robin-

son, Donald S. Bowman, Forrest J. Pinkerton, J.

Piatt Cooke and Samuel W. Tay, members of the

Board of Health of the Territory of Hawaii, re-

spondents herein, by E. R. McGhee, Deputy Attor-
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ney General, their attorney, and hereby give notice

of appeal, and do hereby appeal to the Supreme

Court of the Territory of Hawaii from the decision

and order on demurrer to petition made and entered

by the Honorable A. M. Cristy in the above-entitled

court and cause on the 28th day of July, 1930, and

from the decree made and entered by said Judge in

said cause on the 31st day of July, 1930, and from

each and every part of said decision and order on

demurrer to petition and decree.

Dated at Honolulu, T. H., this 1st day of August,

1930.

JOSEPH ORDENSTEIN,
MARK A. ROBINSON,
DONALD S. BOWMAN,
FORREST J. PINKERTON,
J. PLATT COOKE and

SAMUEL W. TAY.
By E. R. McOHEE,

Deputy Attorney General,

Their Attorney. [44]

Service of a copy of the foregoing appeal and no-

tice of appeal is hereby admitted this 1st day of Au-

gust, 1930.

JIRO YOSHIZAWA.
By CHARLES B. DWIGHT,

His Attorney. [45]

[Endorsed]: Filed November 7, 1930, at 10:36

o'clock A. M. [46]
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In the Supreme Court of the Territory of Hawaii.

October Term, 1930.

No. 197G.

JIRO YOSHIZAWA
vs.

HARRY R. HEWITT et al.

Appeal from Circuit Judge First Circuit.

Hon. A. M. CRISTY, Judge.

Argued October 29, 1930.

Decided November 7, 1930.

PERRY, C. J., BANKS and PARSONS, JJ.

Health—Powers and duties of sanitary authorities

—Acting president.

An acting president of the board of health who,

prior to his appointment to that office, was not

a member of the board, may nevertheless in the

absence from the Territory of the president

lawfully preside at meetings of the board held

for the purpose of investigating charges of mis-

conduct against a duly licensed physician and

surgeon.

Physicians and Surgeons—Revocation of licenses

—

Gross carelessness and manifest incapacity.

The provision of section 1029, R. L. 1925, that li-

censes to practice medicine and surgery may be

revoked for "gross carelessness and manifest

incapacity" of the physician and surgeon is not

unconstitutional or void for vagueness or uncer-

tainty.
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Statutes—Construction—Meaning of words.

Wlien words having a well-defined meaning at

common law and in ordinary use are used in a

statute, the presumption is that they are used

in their usual sense. [47]

OPINION OF THE SUPREME COURT BY
PERRY, C. J.

The petitioner is a duly licensed phj^sician and

surgeon. Notice was served upon him to appear be-

fore the Board of Health of the Territory to an-

swer the following charges: that "wilfully and

without lawful justification or excuse," he "did

procure, aid or abet in procuring a criminal abor-

tion and/or miscarriage by and upon the body of one

Gladys Manley and upon the body of one Esther

Hartig"; that "through lack of skill, or neglect to

apply it if possessed," he "did treat one Gladys

Manley and one Esther Hartig for a suspected,

threatened abortion, in a manner contrary to ac-

cepted rules or standards of practice of the medi-

cal profession in the Territory of Hawaii, and was

guilty of professional misconduct or displayed gross

carelessness and/or manifest incapacity as a physi-

cian and surgeon."

The petitioner appeared with his attorney before

the board. After some evidence had been adduced

against him he instituted before a circuit Judge at

chambers a suit for an injunction in which he

prayed that all further proceedings before the

board be enjoined. The trial Judge held that the

respondent Samuel W. Tay was without legal right

to sit as chairman of the board in the proceedings
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against the petitioner and that the statute which

purports to authorize revocation of physicians' li-

censes for "gross carelessness" and "manifest in-

capacity" is vague and uncertain and therefore un-

constitutional and void. A permanent injunction

was issued as prayed for. From a decree to that

effect the case comes to this court by appeal.

The only questions presented to us for decision

are whether the respondent Tay had lawful authoi-

ity to preside at the meetings of the board in which

the charges against the petitioner were being inves-

tigated and whether the statute purporting to au-

thorize the proceedings is unconstitutional. [48]

The first of these is a question of statutory con-

struction. Prior to the commencement of the hear-

ing before the board Dr. F. E. Trotter, its duly au-

thorized president, left the Territory and was ab-

sent therefrom during all of the time that the hear-

ing was being had. Before leaving the Territory

Dr. Trotter, with the approval of the Governor of

the Territory, designated Samuel W. Tay, who at

the time was the sanitary engineer of the board

and its employee, to act during the absence of the

president. Section 169, R. L. 1925, provides as fol-

lows: "The superintendent of public instruction,

the surveyor, the commissioner of public lands, the

superintendent of public works, the president of

the board of health, the president of the board of

agriculture and forestry and any other officer for

the performance of whose duties in his absence or

illness no other provision is made by law, may with

the approval of the Governor, designate some other

officer in his department, bureau or office to act in
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his temporary absence or illness. Such designation

shall be in writing and shall be filed in the office of

the secretary of the Territory. Provided, however,

that the respective heads of departments herein-

above designated shall be responrfible and liable on

their official bonds for all acts done or performed

by the persons designated to act in their absence as

herein prescribed.

"Such persons so designated shall, during the

temporary absence or illness of the head of such of-

fice, have all the powers of the head of such office

and shall be known as the acting superintendent,

surveyor, commissioner or president, as the case

may be, but shall not be entitled to any additional

compensation while so acting." The construction

of this provision, standing by itself, offers no diffi-

culties. It is [49] clear and unambiguous. Un-

der it an acting president of the Board of Health

has during the absence of the president all of the

powers, not merely some of them, of the president.

The argument to the contrary is based upon what

is claimed to be a partially inconsistent provision in

Section 909, R. L. 1925. The latter section pro-

vides in part : "There shall be a board of health for

the Territory of Hawaii consisting of seven mem-

bers, four of whom shall be laymen, two physicians,

and the attorney general, ex-offlcio. The members

of the board shall be appointed by the governor,

who shall also appoint the president, with the ad-

vice and consent of the senate of the Territory, and

shall be commissioned for two years. All of the

members of the board shall serve without pay, ex-
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cept thc3 president, whose salary shall be provided

by the legislature. The president of the board shall

preside at the meetings of the board, and in case of

his absence, any member of the board may be chosen

to preside over the meetings of the board."

The contention of the petitioner is that Section

909 applies and that it requires that a member of

the board shall be chosen to preside over its meet-

ings and that a person who is not a member of the

board cannot lawfully be chosen for that purpose.

In our opinion the two sections are not inconsistent

with each other. Section 169 provides specifically

for the appointment of an acting president of the

board in case of the absence of the president from

the Territory and clearly gives to the acting presi-

dent all of the powers of the president during the

latter 's absence. During the absence of the presi-

dent the acting president is the president of the

board and the provision of Section 909 that in the

absence of the president "any member of the board

may be chosen to preside over the meetings" can

have no application w^hen the acting president is

[50] present and able and willing to serve in that

capacity. Section 909 does apply when the presi-

dent (whether the one originally appointed and or-

dinarily serving or the one appointed to serve by

substitution for him) is absent. Respondent Tay

was acting lawfully as president of the board.

Section 1029, R. L. 1925, provides that "licenses

to practice medicine and surgery may be revoked

by the treasurer at any time for the following

causes," naming different causes in ten subsections,

the tenth reading "gross carelessness and manifest
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incapacity." It is plain from the authorities and

upon principle, and it is not disputed in this case,

that the power to revoke licenses of physicians and

surgeons may, like the power to grant the licenses,

lawfully be vested in administrative boards, such as

our Board of Health; and that, while the right of a

licensed physician to practice his profession may be

regarded as property, due process of law does not

require a judicial hearing but is satisfied by a hear-

ing before an administrative board, upon notice and

an opportunity to be heard. This latter likewise is

not disputed in the case at bar.

As to whether "unprofessional or dishonorable

conduct" is too vague a statutory description of

causes for cancellation of licenses, the authorities

are in conflict. Upon the precise point before us

relating to the sufficiency of "gross carelessness"

and "manifest incapacity," no cases have been

called to our attention by counsel, nor have we

found any. But, on principle, we think the desig-

nation is sufficient. The expressions "gross care-

lessness" and "manifest incapacity" are terms of or-

dinary use and have well known significations, both

in court and out of court. "Where words having a

well-defined meaning at common law and in ordi-

nary use are used in a statute, the [51] presump-

tion is that they are used in their usual sense."

State vs. Purl, 128 S. W. (Mo.) 196, 201. Repeat-

edly cases are submitted to juries and to judges

upon the issue of whether a person was guilty of

"carelessness" or of "gross carelessness" or

whether his acts and omissions were characterized

by due and proper care and caution. In cases in-
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volving lai'ge sums of money and important rights

many a vci'dict has turned upon the issue of care-

I(\ssness. Similarly juries and judges are fre-

(juently called upon to decide issues of "heedless

driving'' and of the "reasonableness" of acts and

omissions and of values or sums of money. It is

true that in all cases of this class different Judges

and ditferent juries might reach conflicting conclu-

sions upon the same evidence, but that has never

been deemed to be a sufficient reason for discarding

the use of the terms mentioned or for holding the

laws unconstitutional which authorize their use.

Neither the petitioner in this case nor his attorney

nor anyone else interested need have been misled as

to what was meant when he was charged with "gross

carelessness" and with "manifest incapacity." The

terms gave ample and sufficiently definite notice to

the accused of what he was charged with. In our

opinion Subsection 10 of Section 1029 is not uncon-

stitutional.

The appeal is sustained. The decree appealed

from is reversed and a decree will be entered in this

court in conformity with the foregoing views.

ANTONIO PERRY.
JAS. J. BANKS.
CHARLES F. PARSONS.

C. B. DWIGHT (G. R. CORBETT With Him on

the Brief),

For Petitioner.

E. R. McGHEE, Third Deputy Attorney General

(H. R. HEWITT, Attorney General, With
Him on the Briefs),

For Respondents. [52]
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In the Supreme Court of the Territory of Hawaii.

October Term, 1930.

No. 1976.

JIRO YOSHIZAWA
vs.

HARRY R. HEWITT et al.

Appeal from Circuit Judge, First Circuit.

Honorable A. M. CRISTY, Judge.

Argued October 29, 1930.

Decided November 7, 1930.

PERRY, C. J., BANKS and PARSONS, JJ.

DECREE.

The above-entitled cause having come on regu-

larly for hearing on the 29th day of October, 1930,

and the parties having appeared by their attorneys,

E. R. McGhee, Third Deputy Attorney Oeneral,

counsel for respondents, and Chas. B. Dwight, Esq.,

counsel for the petitioner, and the Court having

heretofore, to wit, on the 7th day of November, 1930,

rendered its decision herein in favor of respondents

and against petitioner, NOW, THEREFORE, pur-

suant to and in conformity with said decision,

IT IS HEREBY ORDERED, ADJUDGED
AND DECREED that the appeal of the respond-

ents is sustained, and the decree appealed from is

reversed.

Dated at Honolulu, T. H., this the 17th day of No-

vember, 1930.
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By order of the Court.

[Seal] ROBERT PARKER, Jr.,

Assistant Clerk, Supreme Court.

Approved

:

ANTONIO PERRY,
Chief Justice, Supreme Court.

O. K. as to form.

CHARLES B. DWIGHT,
Atty. for Petitioner.

(Filed November 17, 1930.) [53]

MINUTES OF COURT—OCTOBER 29, 1930—

ARGUMENT.

In the Supreme Court of the Territory of Hawaii.

Clerk's Minutes.

Wednesday, October 29, 1930.

Court convened at 10 :00 o 'clock A. M.

Present on the Bench

:

Hon. ANTONIO PERRY, C. J.,

Hon. JAMES J. BANKS and

Hon. CHARLES F. PARSONS, JJ.

Appeal from Circuit Judge, First Circuit.

Vol. VIII, Pg. -335 to Page 341.

[Title of Court.]

ARGUMENT.

Appearances

:

C. B. DWIGHT and G. R. CORBETT, for Peti-

tioner-Appellee.

E. R. McGHEE, Third Deputy Attorney General,

for Respondents-Appellants.
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The above-entitled cause having been ordered set

for this day for argument, when the court convened

Mr. McGhee opened to the court and proceeded to

state the case and then followed with his argument

concluding at 10 :30 A. M.

At 10:31 A. M. Mr. Dwight commenced with his

argument concluding at 11 :05 A. M.

At 11:06 A. M. Mr. McGhee replied, concluding

at 11 :18 A. M.

Case submitted and taken under advisement.

At 11:19 o'clock A. M. the court adjourned until

to-morrow morning at 10:00 o'clock, Thursday, Oc-

tober 30, 1930.

ROBERT PARKER, Jr.,

Assistant Clerk. [54]

Friday, November 7, 1930.

[Title of Cause.]

MINUTES OP COURT—NOVEMBER 7, 1930—

OPINION.

At 10:36 o'clock A. M. this day the Court handed

down its written opinion in the above-entitled cause,

the concluding paragraph in said opinion being in

the following words, to wit

:

"The appeal is sustained. The decree ap-

pealed from is reversed and a decree will be

entered in this court in conformity with the

foregoing views.
'

'

ROBERT PARKER, Jr.,

Assistant Clerk. [55]
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[Endorsed] : Filed January 7, 1931, at 11 :02

A. M.

Service is hereby accepted this 7th day of Jan-

uary, 1931.

H. R. HEWITT,
Attorney General of Hawaii.

By. C. NILS TAVARES,
Deputy Attorney General,

For the Respondents-Appellants. [56]

[Title of Court and Cause—No. 1976.]

PETITION FOR APPEAL.

To the Honorable, the Chief Justice, and Associate

J ustices of the Supreme Court of the Territory

of Hawaii:

Jiro Yoshizawa, petitioner-appellee herein, deems

himself aggrieved by the opinion and decision and

decree of the above-entitled court in the above-

entitled matter, which decree of the Supreme Court

of the Territory of Hawaii, was made and entered

on the 17th day of November, 1930, pursuant to the

said opinion and decision made and entered on the

7th day of November, 1930, and hereby appeals to

the United States Circuit Court of Appeals for the

Ninth Circuit, from said opinion and decision, and

decree, for the reasons specified in the assignment

of errors hereto attached, and he prays that this

appeal may be allowed, and that a transcript of the

record and proceedings upon which said opinion,

decision and decree, were made, duly authenticated,

may be sent to the United States Circuit Court of
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Appeals for the Ninth Circuit and that said opin-

ion, and decision, and said decree may be reversed.

[57]

Dated at Honolulu, Hawaii, this 5th day of Jan-

uary, A. D. 1931.

JIRO YOSHIZAWA,
Petitioner-Appellee.

By CHARLES B. DWIGHT,
His Attorney. [58]

[Endorsed] : Filed January 7, 1931, at 11 :02

A. M.

Service is hereby accepted this 7th day of Jan-

uary, 1931.

H. R. HEWITT,
Attorney General of Hawaii.

By C. NILS TAVARES,
Deputy Attorney General,

For the Respondents-Appellants. [59]

[Title of Court and Cause—No. 1976.]

ASSIGNMENT OF ERRORS.

Comes now Jiro Yoshizawa, petitioner-appellee,

and files the following assignment of errors upon

which he will rely on the prosecution in which he

will appeal in the above-entitled cause from the

decree entered herein on the 17th day of November,

1930, in the Supreme Court of the Territory of

Hawaii.
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1. That the Supreme Court of the Territory of

Hawaii erred in sustaining the appeal of the re-

spondents, and in reversing the decree of the Cir-

cuit Judge of the First Circuit of the Territory of

Hawaii, made and entered on the 31st day of July,

1930.

2. That the Supreme Court of the Territory of

Hawaii erred in holding and finding that one of

the respondents, Samuel W. Tay, was properly

appointed as the acting president of the Board of

Health to hear and determine the charges against

the petitioner herein.

3. That the Supreme Court of the Territory of

[60] Hawaii erred in holding and finding that

the Board of Health of the Territory of Hawaii,

with the respondent, Samuel W. Tay as its head,

was properly constituted.

4. That the Supreme Court of the Territory of

Hawaii erred in holding and finding that subpara-

graph 10 of Section 1029 of the Revised Laws of

Hawaii 1925, as amended by Act 34 of the Session

Laws of Hawaii 1925, was constitutional.

5. That the Supreme Court of the Territory of

Hawaii erred in holding and finding that subpara-

graph 10 of Section 34 of the Revised Laws of

Hawaii 1925, as amended by Act 34 of the Session

Laws of Hawaii 1925, was not vague, uncertain and

indefinite.

WHEREFORE, the said Jiro Yoshizawa prays

that said opinion and decision and decree be re-

versed and that the said Supreme Court of the

Territory of Hawaii be ordered to enter a judg-
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ment dismissing the appeal of the respondents

herein and sustaining and confirming the decision

of the Circuit Judge of the First Judicial Circuit

in its decree.

Dated at Honolulu, Hawaii, this 5th day of Jan-

uary, A. D. 1931.

JIRO YOSHIZAWA,
Petitioner-Appellee.

By CHARLES B. DWIGHT,
His Attorney. [61]

[Endorsed] : Filed January 8, 1931, at 2 :00 P. M.

Service is hereby accepted this 7th day of Jan-

uary, 1931.

H. R. HEWITT,
Attorney General of Hawaii.

By C. NILS TAVARES,
Deputy Attorney General,

For the Respondents-Appellants. [62]

[Title of Court and Cause—No. 1976.]

NOTICE OF APPEAL.

Now comes Jiro Yoshizawa, petitioner-appellee

above named, by his attorney, Charles B. Dwight,

and gives notice of appeal from the opinion and

decision, and decree, of the Supreme Court of the

Territory of Hawaii, sustaining the appeal of the

respondents from the decision of the Circuit Judge

of the First Circuit, of the Territory of Hawaii,

and reversing the decree of the said Circuit Judge,
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to the United States Circuit Court of Appeals for

the Ninth Circuit.

Dated at Honoluhi, Hawaii, this 5th day of Jan-

uary, A. D. 1931.

JIRO YOSHIZAWA,
Petitioner-Appellee.

By CHARLES B. DWIGHT,
His Attorney. [63]

ORDER ALLOWING APPEAL.

Upon filing by the petitioner-appellee, Jiro Yos-

hizawa, of a bond in the sum of Five Hundred

Dollars ($500), with good and sufficient sureties,

the appeal in the above-entitled cause is hereby

allowed.

[Seal] ANTONIO PERRY,
Chief Justice. [64]

[Endorsed] : Filed January 8, 1931, at 2 :00 P. M.

Service is hereby accepted this 7th day of Jan-

uary, 1931.

H. R. HEWITT,
Attorney General of Hawaii.

By C. NILS TAVARES,
Deputy Attorney General,

For the Respondents-Appellants. [6d]
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[Title of Court and Cause—No. 1976.]

COST BOND.

The United States of America,

District of Hawaii.

We, Jiro Yoshizawa, as principal, and Kanichi

Oki and S. Sakai, as sureties, jointly and severally

acknowledge ourselves indebted to the United

States of America, in the sum of Five Hundred

Dollars ($500.00), to be levied on our goods, and

chattels, lands and tenements, upon this condition

:

WHEREAS, the above-named petitioner-appellee

has taken an appeal from the Supreme Court of the

Territory of Hawaii to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse

the decree dated and entered in said cause on the

17th day of November, A. D. 1930.

NOW, THEREFORE, if the above bounded pe-

titioner-appellee shall prosecute his appeal without

delay and shall answer aU costs if he fails to make
good his plea, then this obligation [66] shall be

void; otherwise to remain in full force and effect.

IN WITNESS WHEREOF, we have hereunto

set our hands and seals this 5th day of January,

A. D. 1931. S. G. F.

(S.) JIRO YOSHIZAWA,
Principal.

(S.) KAWICHI OKI,

Surety.

(S.) S. SAKAI,
Surety.
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Taken and acknowledged before me the day and

year first above written.

[Notarial Seal]

(S.) SUZANNE a FISKE,
Notary Public, First Judicial Circuit, Territory of

Hawaii.

The foregoing bond is approved as to amount and

sufficiency of sureties.

[Seal] ANTONIO PERRY,
Chief Justice, Supreme Court of the Territory of

Hawaii.

The foregoing bond is approved as to form.

H. R. HEWITT,
Attorney General, Territory of Hawaii.

By C. NILS TAVARES,
Deputy Attorney General. [67]

Territory of Hawaii,

City and County of Honolulu,—ss.

I do solemnly swear that I am a resident of

Honolulu, city and county of Honolulu, in the Terri-

tory of Hawaii, that I am worth the sum of Five

Hundred Dollars ($500.00) over and above all my
just debts, liabilities and exemptions, and that I

have property equal to that amount in said terri-

tory and subject to execution, levy and sale.

(S.) KAMIHI OKI.

Subscribed and sworn to before me this 5th day

of January, A. D. 1931.

[Notarial Seal]

(S.) SUZANNE G. FISKE,
Notary Public, First Judicial Circuit, Territory of

Hawaii.
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Territory of Hawaii,

City and County of Honolulu,—ss.

I do solemnly swear that I am a resident of Hono-

lulu, city and county of Honolulu, in the Territory

of Hawaii; that I am worth the sum of Five Hun-

dred Dollars ($500.00) over and above all my just

debts, liabilities and exemptions, and that I have

property equal to that amount in said territory and

subject to execution, levy and sale.

(S.) S. SAKAI.

Subscribed and sworn to before me this 5th day

of January, A. D. 1931.

[Notarial Seal]

(S.) SUZANNE G. FISKE,
Notary Public, First Judicial Circuit, Territory of

Hawaii. [68]

[Endorsed] : Filed January 8, 1931, at 2 :00 P. M.

Service is hereby accepted this 7th day of Jan-

uary, 1931.

H. R. HEWITT,
Attorney General of Hawaii.

By C. NILS TAVARES,
Deputy Attorney General,

For the Respondents-Appellants. [69]



Harry R. Hewitt et at. 59

[Title of Court and Cause—No. 1976.]

CITATION ON APPEAL.

The United States of America,—ss.

The President of th(^ United States of America to

Harry R. Hewitt, Earl McGhee, Joseph Orden-

stein, Mark A. Robinson, Donald S. Bowman,

Forrest J. Pinkerton, J. Piatt Cooke and Sam-

uel W. Tay and Harry R. Hewitt, Attorney

General of the Territory of Hawaii, Their

Attorney, GREETINGS:
You are hereby cited and admonished to be and

appear at the Ninth Circuit, to be held at the city

and county of San Francisco, State of California,

within thirty (30) days from the date of this writ,

pursuant to an order allowing appeal, filed in the

office of the Clerk of the Supreme Court of the

Territory of Hawaii, wherein Jiro Yoshizawa is

the petitioner and you are respondents, to show

cause, if any there be, why the decree in such appeal

mentioned, should not be corrected, and speedy jus-

tice should not be [70] done to the parties in that

behalf.

WITNESS, the Honorable CHARLES EVANS
HUGHES, Chief Justice of the Supreme Court of

the United States of America, this 8th day of Janu-

ary, A. D. 1931, and of the Independence of the

United States the loth.

ANTONIO PERRY,
Chief Justice.

[Seal] Attest: J. A. THOMPSON,
Clerk of the Supreme Court of the Territory of

Hawaii.
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Received a copy of the within citation January

7th, 1931.

H. R. HEWITT,
Attorney General of the Territory of Hawaii.

By C. NILS TAVARES,
Deputy Attorney General.

Let the within citation issue.

ANTONIO PERRY,
Chief Justice. [71]

[Endorsed] : Filed January 8, 1931, at 2 :00 P. M.

Service is hereby accepted this 7th day of Janu-

ary, 1931.

H. R. HEWITT,
Attorney General of Hawaii.

By C. NILS TAVARES,
Deputy Attorney General,

For the Respondents-Appellants. [72]

[Title of Court and Cause—No. 1976.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You will please prepare transcript of the record

in this cause, to be filed in the office of the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, and include in said transcript the

following pleadings, proceedings and papers an file,

to wit :

1. Petition and chamber summons.
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2. Order to show cause.

3. Joint and several demurrer or respondents.

4. Decision and order on demurrer of the Circuit

Judge, First Circuit.

5. Election to stand on demurrer.

6. Decree of the Circuit Judge, First Circuit.

7. Appeal and notice of appeal of respondents, in

the Circuit Court, First Circuit.

8. Decision and opinion of the Supreme Court of

the Territory of Hawaii, made and entered

November 7th, 1930.

9. Decree of the Supreme Court, made and en-

tered November 17th, 1930. [73]

10. All minute entries in the above-entitled cause.

11. Petition for appeal.

12. Notice of appeal and order allowing appeal.

13. Assignment of errors.

14. Citation on appeal.

15. Bond for costs on ai)peal.

16. This praecipe.

17. Clerk's certificate to transcript.

Said transcript to be prepared as required by law,

and the rules of this court, and the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit, and filed in the office of the Clerk

of said Circuit Court of Appeals, at San Francisco,

in the State of California, before the 6th day of

February, A. D. 1931.

Dated this 5th day of January, A. D. 1931.

JIRO YOSHIZAWA,
Petitioner-Appellee.

By (S.) CHARLES B. DWIGHT,
His Attorney.
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Copy received this 7th day of January, 1931.

H. R. HEWITT,
Attorney General.

By C. NILS TAVARES,
Deputy Attorney General. [74]

[Title of Court and Cause—No. 1976.]

CERTIFICATE OF THE CLERK OF THE
SUPREME COURT OF THE TERRITORY
OF HAWAII TO THE TRANSCRIPT OF
RECORD ON APPEAL TO THE UNITED
STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT.

Territory of Hawaii,

City and County of Honolulu,—ss.

I, James A. Thompson, Clerk of the Supreme

Court of the Territory of Hawaii, by virtue of the

petition for appeal, filed January 7, 1931, the orig-

inal whereof is attached to the foregoing transcript

of record, being pages 56 to 58, both inclusive, and

in pursuance to the praecipe, filed January 8, 1931,

a copy whereof is attached to the foregoing tran-

script, being pages 72 to 74 both inclusive

DO HEREBY TRANSMIT to the United States

Circuit Court of Appeals for the Ninth Circuit the

foregoing transcript of record, being pages 1 to 55,

both inclusive, and pages 65 to 68, both inclusive,

AND I CERTIFY the same to be full, true and

correct copies of the pleadings, record, entries, opin-

ions, minutes and final judgment which are now on
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file in tho office of the Clerk oC the Supreme Court

of the Territory of Hawaii, in the cause entitled

"Jiro Yoshizawa, vs. Harry R. Hewitt, Earl Mc-

Ghee, Joseph Ordenstein, Mark A. Robinson, Don-

ald S. Bowman, Forrest J. Pinkerton, J. Piatt

Cooke and Samuel W. Tay," Number 1976.

I DO FURTHER CERTIFY that the original

assignment of errors tiled January 7 1931 being

pages 59 to 61 both inclusive, the original notice of

appeal and order allowing appeal, tiled January 8,

1931, being pages 62 to 64, both inclusive, and the

original citation on appeal, filed January 8, 1931,

being pages 69 to 71, both inclusive, are herewith

returned

.

I LASTLY CERTIFY that the cost of the fore-

going transcript of record is $45.75, and the said

amount has been paid by Charles B. Dwight, Esq.,

attorney for the appellant.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the Seal of the Supreme

Court of the Territory of Hawaii, at Honolulu, City

and County of Honolulu, this 26th day of January,

A. D. 1931.

[Seal] JAMES A. THOMPSON,
Clerk of the Supreme Court of the Territory of

Hawaii. [75]

[Endorsed] : No. 6371. United States Circuit

Court of Appeals for the Ninth Circuit. Jiro

Yoshizawa, Appellant, vs. Harry R. Hewitt, Earl

McGhee, Joseph Ordenstein, Mark A. Robinson,
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Donald S. Bowman, Forrest J. Pinkerton, J.

Piatt Cooke and Samuel W. Tay, Appellees. Tran-

script of Record. Upon Appeal from the Supreme

Court for the Territory of Hawaii.

Filed February 4, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.



No. 6371

Oltrrmt OIo«rt of Appeals

Jnr ttf^ Ntntli Oltrrmt

JIRO YOSHTZAWA,
Appellant,

vs.

PTARRY R. HEWITT, EARL Mc i

GHEE, JOSEPH ORDEX-i
STEIN, MARK A. ROBIN-
SON, DONALD S. R>OWMAN,[
FORREST J. PINKERTON, J.

PLATT COOKE and SAMUEL
W. TAY,

Appellees.

APPEAL FROM THE SUPREME COURT OF
THE TERRITORY OF HAWAII

BRIEF OF APPELLANT

CHARLES B. DWIGHT,
Attorney for Jiro Yoshizaiva, Appellant.

Filed this day of p-.i, 193^- rs

PAUL P. O'BRIEN, Clerk.

APR 2 3 1931

^^
Deirn^^^^'''^

ADVERTISER PUBLISHING CO. PRESS





CONTENTvS

Pages

Preliminary Statement 1-2

Statement of Facts 2-'i

Argument 4-17

Questions Involved 4

(.'ontentions of Ai)pellaut 4

Conclusion 17-18

TABLE OF CASES

Pages

Cyc, Vol. .30, P. 1555 10

Czarrn vs. Medical Board, 25 app. D. C.

451 7-S

Ex Parte McNulty, 77 Cal. 164, 19 Pac. 2:57 10

Glass vs. r>(l. of Medical Examiners, 11)5

P. m ; 12, 13

Hewitt vs. P>oard of Medical Ex. 84 Pac. 39 10-11

Matthews vs. Murphy, (J3 S. AV. 785 8-10

People vs. Apfelbaum, 95 X. E. 995 12

State vs. Robinson, KM S. W. 1109 10, 11-12

Territory of Hawaii vs. Anduha, 31 Haw.
559 .'. 0, 11

Territory ol' Hawaii vs. Ontai, 28 Haw. 534 0, 11





No. 6371
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JTEO YOSITTZAWA,
Appellant,

vs.

HARRY R. HEWITT, EARL Me-
GHEE, JOSEPH ORDEN-'
STEIN, MARK A. ROBIN-
SON, DONALD S. BOW^IAN,
FORREST J. PINKERTON, J.I

PLATT COOKE and SAMUElI
W. TAY,

Appellees.

BRIEF OF JIRQ YOSHIZAWA, APPELLANT.
PRELIMINARY STATEMENT.

This cause is before this Court upon an appeal tak-

en by the Appellant from the Decree of the Supreme
Court of the Territory of Hawaii made and entered

on November 17, WAO, pursuant to an Opinion and

Decision of the said Court made and entered on No-

vember 7, 19:J0.

On July ISth, 19:J0, the Appellant herein filed his

l)ill in equity praying for an injunction to restrain

the Appellees from proceeding with the hearing



of the charges of misconduct filed before the Ap-

pellees as members of the Board of Health. (Tr. p.

]-18.) An Order to Show Cause was issued, (Tr. p.

18-19), and the Appellees demurred to the bill. (Tr.

p. 20-21.) The Circuit Court overruled the Demurrer

of the Appellees in a written decision. (Tr. p. 22-36.)

The Appellees elected to stand on their demurrer

and a Final Decree was entered restraining the Ap-

pellees from proceeding further with the hearing or

considering the alleged charges contained in Para-

graphs Xos. Ill and Y of the complaint filed with the

Board of Health (Tr. p. 12-14) : and from permitting

Samuel W. Tay to act or to continue to act as a

member of the Board of Health and restraining Sam-

uel W. Tay from acting or continuing to act as a

member of the Board of Health in said hearings.

(Tr. p. 38-39.) An Appeal was taken from the De-

cree of the Circuit Judge to the Supreme Court of the

Territory of Hawaii, and thereafter, on November
7th, 1930, the Supreme Court in an Opinion and De-

cision ( Tr. p. 41-47
) , reversed the Decree of the Cir-

cuit Court and sustained the appeal of the Appellees.

Pursuant to the Opinion and Decision a Decree was
entered, from which Decree Appellant has appealed

to this Court.

STATEMENT OF FACTS,

On July 7, 1930, charges were filed Avith the Board
of Health of the Territory of Hawaii, relating that

Appellant herein did on or about certain specified

dates wilfully and without legal justification pro-

duced criminal abortions upon two certain named
women : that through lack of skill or neglect to apply



if posse.Sfsed, the Appellant in his pi-olessioiuil capac-

ity, treated each of said women in a maimer con-

trary to acce])te(l rules or standards of practice of

medicine in the Territory of Hawaii, by reason of

which said treatment of said women, the Appellant

was guilty of ]>rofessional misconduct and/or dis-

])layed gross carelessness and/or manifest incapac-

ity as a physician. Api)ended to the charges was a

})rayer for tlie revocation of Appellant's license to

practice medicine.

Sub-paragraph 10 of Section 1029 of the Tvevised

Laws of PTawaii, 1925, as amended, ])rovides as a

ground for revocation of a physician's license, "gross

carelessness and manifest incapacity."

The Appellant herein, in liis original bill, sought

injunctiA'e relief upon several grounds, among which

were: That sub-paragraph 10 of Section 1029 of the

Revised Laws of Hawaii, 1925, as amended, Avas un-

constitutional and void ; that Samuel W. Tay, one of

the Appellees, Avas purporting to act as the Acting

President of the Board of Health of the Territory of

Hawaii, illegally and contrary to law; and that the

Board of Health of the Territory, sitting Avith

Samuel W. Tay as its Presiding Officer, AA^as illegally

constituted. The Circuit Court sustained the conten-

tions of the Appellant. The Supreme Court of the

Territory of HaAvaii reAersed the Circuit Court and
held sub-paragra])h 10 of Section 1029 of the Revised

LaAvs of HaAvaii, 1925, as amended, constitutional

and further held that the Appellee, Samuel W. Tay,

Avas not sitting as the Acting President and Presid-

ing Officer at the hearings, illegally.



ARGUMENT.

Qiccstion Involved.

The major question involved in this cause is the

question of the constitutionality of sub-paragraph

10 of Section 1029 of the Revised Laws of Hawaii

1925, as amended.

This question involves Assig-nments of Error Nos.

1, 4 and 5, (Tr. p. 5:]), and these assignments will

therefore be argued together.

The second question involved is Avhether or not the

Appellee, Samuel W. Tay, was authorized to sit as a

member of the Board of Health for the purpose of

hearing the charges against the x\ppellant.

This question involves Assignments of Error Nos.

2 and 3, (Tr. p. 53), and these assignments Avill be

argued together.

Contentions of Appellant.

(1). The Appellant contends that the Supreme
Court of the Territory of Hawaii erred in holding

that sub-paragraph 10 of Section 1029 of the Revised

Laws of Hawaii, 1925, as amended, is constitutional

;

and

(2). That the Supreme Court of the Territory of

Hawaii erred in holding that the Appellee, Samuel
W. Tay, was not sitting as the Acting President of

the Board of Health and Presiding Officer at the

hearings of the charges against Appellant, illegally.

Section 1029 of the Revised Laws of Hawaii, as

amended by Act 20) of the Session LaAvs of 1925, reads

as follows

:

"Section 1029. Revocation of licenses. Licenses
to practice medicine and surgery may be revoked



by the board of health at any tiirie lor the follow-

ing]^ causes:

1. Procurinj^ or aiding or abetting in procuring

a criminal abortion

;

2. Employing what are popularly known as

^cappers' or 'steerers';

3. Obtaining any fee on the assurance that a
manifestly incurable disease can be permanently
cured

;

4. Wilfully betraying a ju'ofessional secret;

5. All advertising of one's medical business in

which untruthful and improbable statements are

made

;

6. All advertising of any medicine, or of any
means, whereby the monthly periods of women can

be regulated, or the menses reestablished if sup-

pressed;

7. Conviction of any offense involving moral
turpitude

;

8. Habitual intemperance;

9. Habitual use of habit forming drugs, such as

opium or any of its derivatives, morphine, heroin,

cocaine, etc.

;

10. Gross carelessness and manifest incapacity

;

any one or more of said causes having been i:)roven

to the satisfaction of the board of health. In case
any license is revoked for any of the causes named
in this section, the holder thereof shall be imme-
diately notified of such revocation, in writing, by
the board of health."

It has been the practice in the Territory of Hawaii
for Circuit Court Judges to pass upon the constitu-

tionality of any statute when it was necessary for

the Court to do so in order to determine the questions

before it.

This practice has been recognized and approved by



the Supreme Court of the Territory of HaAvaii in

Territory vs. Ontai, 28 Haw. 534, and Territory vs.

Anduha, 31 Haw. 559, which latter case was only

recently sustained by this Court.

The constitutionality of sub-paragraph 10 of Sec-

tion 1021) of the Eevised Laws of Hawaii 1925, as

amended, has never heretofore ])een passed upon by

the Supreme Court, or any inferior court judge. The

question of the constitutionality of the said section

was raised and passed upon for the first time in this

case.

In the beginning, it is conceded by the Appellant

that the Legislature of the Territory of Hawaii under

its police power may enact a law covering the licens-

ing of phj^sicians and jiroviding for the revocation of

such license. The Appellant does contend, however,

that the Legislature of the Territory of Hawaii was

without authority to enact a law providing for the

revocation of a doctor's license, which law is vague,

indefinite and uncertain.

A careful analysis of the cases bearing upon the

question of the constitutionality of the statute in-

volved herein, shows clearly that such a law is un-

constitutional and void.

The words "gross carelessness" and "manifest in-

capacity" as used in Section 1029 do not include

any recitation of standards or acts or conduct by

which a physician, in advance, may be appraised of

what he should or should not do as a physician and
surgeon. The Legislature in enacting this section

failed to define the two expressions.

Under those circumstances a skilled physician may
be subjected to a hearing and subsequent revocation



ol' his license for coiulvict which in liis ()})iiii()ii may
be considered entirel}^ proper, l)nt in the opinion of

(he I>oard of Health may amount to "gross careless-

ness'- and "manifest incapacit3\" He may be accused

of departing from the usual form of practice in some

isolated case and have his license revoked. He may
in a given case, and in the utmost good faith pre-

scribe a form of treatment and yet subject himself

1o disgrace and humiliation by the revocation of his

license at the hands of the Board of Health, who
nmy be unskilled in that jjarticular line of treatment,

but who may feel such treatment improper. And
moreover the standards by which negligence or in-

i-apacity may be determined under our Statute rests

solely in the individual opinion of the personnel of

the Board. What may be negligence to one Board

may be merely a matter of misjudgment to another

and might still be bona-fide to a third, and what
might be manifest incapacity to one Board of Health

might not be manifest to another. The phraseology

is as general as the ])hrases "professional miscon-

duct" or "unprofessional conduct," without any fur-

ther definition of the terms.

As was cited in the leading case of Czarra vs.

Medical Board 25 App. D. C. at page 4.")1
:

"What conduct may be of either kind remains, as
before, a mere matter of opinion. Tn the absence
of some sjiecllication of acts by law-making powers,
which is alone authorized to establish the stand-
ard of honor to be observed by ])ersons who are
])ermitted to practice the profession of medicine,
it must, in respect of some acts at least, remain a
varying one, shifting with the opinions that may
prevail from time to time in the several tribunals
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that may be called upon to interpret and enforce

the law."

The decision of the Court of Appeals of the Dis-

trict of Columbia must be given great weight as Ap-

pellant is confident that that Court has passed upon

more constitutional questions than any other Court

in the land save and except the Supreme Court of the

United States.

Again in the case of Matthew^s vs. Murph}^ (Court

of Appeals of Kentucky) 63 S. W. 785, that court de-

clared void for uncertainty a State statute which

authorized the Board of Health to revoke the license

of a physician for "grosslj^ unprofessional conduct,

etc." In disposing of the constitutional question the

Court said:

•^'The appellee having fitted himself for this learn-

ed profession, and having been licensed to prac-

tice the same, the question arises, has the State
Board of Health the right to charge him with ^un-

professional conduct likely to deceive or defraud
the public,' and erect a standard by which that con-

duct is to be measured, and if in its judgment he
does not meet its requirements summarily deprive
him of a right or estate or both? The effect of such
action of the Board would cause the appellee to

lose a large sum of money which he has spent for

his professional education, and bar him from the
acquisition of a livelihood thereby, and at the same
time mar his character in such a way that it will

take 3^ears, if he could do so at all, to remove it.

"The statute does not prescribe the manner by
Avhich a physician m^j regulate his conduct. It

does not advise him in advance what act or acts
may be in violation of its provisions. He is not
told what is lawful or unlawful. He might do an
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act wliirli lio rcjiardcd as oTitlvoly ])i'()i)or, wliicli

neither violated moral law or involved turpitude,
still such acts mi<i^ht, in the opinion of the State
T5oard of Health, aiuounl to unpi-ofessioual con-

duct, and which in its opinion did or was calculated

to deceive or defraud the public. The physician
who did the act of which complain! was made be-

fore the State l>oard of Health could not know at

the time the act was done Avhat standard would be
thereafter erected by the l>oard by which its effect

was to be determined. As the statute does not ad-

vise him before hand as to what is unprofessional
conduct, he could not knowinj2jly or intentionally

be ^^uilty of it. The Lejiislature, in effect, has at-

tempted to commit the State l>oard of Health the
right, after a physician has done some act, to de-

termine what its effect is to be, and, if in its judg-

ment he should be deprived of the right to practice

his profession, it can inflict the punishment upon
him by reA'oking his license. If the legislature de-

sires to declare for what acts or conduct a physi-

cian's license to practice medicine shall be revok-

ed, it is competent to do so, and to vest in some
tribunal the authority to investigate and try the
charge which may be made under such a statute."

P. TcSf).

'•What the present State Board of Health might
consider unjirofessional conduct might be adjudg-
ed by another board not to be. An act committed
during the administration of the present board
might be regarded by it as not being unprofes-
sional conduct, yet the board which succeeds it

might adjudge it to be, as the statute prescribed
no rule which is to govern the conduct of the medi-
cal profession or the State Board of Health in ad-

judging its effects. For the reasons given we do
not thiidv the act is valid in so far as it attempts
to confer upon the State Board of Health the right

to revoke a license which has been Granted bv it to
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a physician to practice his profession."

P. 787.

And as was said in Ex parte McNulty 77 Cal. 1C4,

19 Pac. 237, that no one should be punished

"for the violation of any vague, undefined notion

of unprofessional conduct, Avhich might, after the

fact, be entertained by certain individuals con-

stituting a board of examiners."

And again in the case of State vs. Robinson, 161 S.

W. 11()9, the Court held that the term "dishonorable

nnd unprofessional conduct" was void for uncertain-

ty and after quoting authorities cited the general

statement from 30 Cyc. j). 1555 as follows

:

"The grounds commonly designated by the stat-

ute upon which the medical board is authorized to

revoke a physician's license or certificate are un-

professional or dishonorable conduct, or immoral
conduct. Unprofessional or dishonorable conduct
is not defined by the common law, and what conduct
may be of either kind is a matter of opinion only.

For this reason it Jias heen held in several cases

that such a statute is void for uncertainty. Simi-

lar statutes have been construed in other jurisdic-

tions without the question of validity being raised,

the courts merely considering Avhat can be deemed
unprofessional, dishonorable, or immoral con-

duct."

P. 1174.

Also in Hewitt vs. Board of Medical Examiners,

84 Pac. 39, it was held

:

"The provisions of St. 1901, p. 5(), C. 51, which
authorizes the revocation of the certificate of a
physician by the board of medical examiners for

unprofessional conduct, consisting of medical ad-
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vortisinj^ in whicli ij^i-ossly iini)rol)u})lo stMtomonts
are made, hut wliicli fails to (IcHik; '*<^r(>ssly ini-

probahlc statemenls'' in any way, but leaves theii-

definition in eac]» ])arji(niar cnse to tlie opinion of

the then boju'd of medical exaniinei's, is loo indef-

inite and nncertain to })e capal)]e of enforcement."

The terms nsed in sub-paragrapli 10 of Section

1029, are as general as the terms nsed in tlie cases

cited herein. Onr Legislature has failed to define

those tei-nis. We therefore submit that sub-pai'a-

graph 10 of Section J 02!) is void for uncertainty.

The Sujireme Court of the Territory of Hawaii has

in the cases of Territory vs. On Tai, 28 Haw. 534, and
Territory vs. Anduha, 31 Haw. T)7)^, recognized this

doctrine and 1ms declai'ed statutes of our legislature

void for indeliniteness and foi* failure to lay down a

standard.

It was contended by the Appellees in the lower

Court that it was impossible for the Legislature to

foresee and specify the innumerable classes or cir-

cumstances fit for the a])plication of the standards

of "gross carelessness" or ''manifest incapacity"

arising in the medical profession and that therefore

the Board could determine what conduct did or did

not come within the meaning of the expressions, but

that contention was raised In the case of State vs.

Robinson, cited above, and disposed of therein as

follows

:

''This point does not deserve serious considera-
tion. To grant the JJoard of Health that i)Ower
would be to concede that it has the right to enact
from time to time such laws as it deems necessary
to regulate the conduct of physicians and surgeons.
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We give the honorahle memhers of the Board of
Health credit with possessing too irmch good judg-

ment to attempt to assume the role of lawmakers"

P. 1174.

The only two cases which at first glance may ap-

I)ear to support the Supreme Court of the Territory

of Hawaii in its decision are the cases of People vs.

Apfelbaum, 95 N. E. 995, and Glass vs. Board of

Medical Examiners, 195 P. 73.

A careful analysis of the Apfelbaum case shows

that that court did not pass upon the constitutional-

ity of the statute which used the words "other unpro-

fessional and dishonorable conduct." That court on

i:)age 997 said

:

^'In anj^ event the plaintiff in error here was
found guilty of the specific offense of advertising
under another name than his own, and as to this

charge the statute was not uncertain."

"Gross carelessness and manifest incapacity" as

applied to the professional practice of medicine has

no legally defined meaning and limitation. Wherever

cases are found which tend to approve the statutory

use, there is coupled in the statute a legislative def-

inition of the terms. It is the definition w^hich draws
the sanction of the courts. Without the definition

prescribed by the legislature, the general language

delegates legislative power illegall}^

The case of Glass vs. Board of Medical Examiners

clearly shows the line of demarcation contended for

by Appellant. In that case the court clearly points

out the necessary ingredient Avhich must accompany
the use of general terms, to-wit, a definition of the
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type of ads which are to be construed as coming
within the general terms.

"The state Medical Practice Act provides for the
revocation of a certificate to practice medicine and
surger^y whenever the hohler of snch certificate is

guilty of unprofessional conduct as defined by said

act. Section 14 of the act provides that

—

"The words 'unprofessional conduct' as used in

this act, are hereby declared to mean—Third : All

advertising of medical business which is intended
or has a tendency to deceive the public or impose
upon credulous or ignorant persons, and so be
harmful or injurious to public morals or safetv."

Stats. 1917, pi 111.

"It appears that appellant's license was revoked
by reason of acts constituting a violation of said

subdivision 3."

Appellant concedes that general grounds accom-

panied by proper specification of acts to be construed

as unprofessional are valid hccausc of the leyislativc

definition and limitations.

The Hawaiian statute fails entirely to limit or de-

fine. On the contrary it leaves the door wide open to

the personal opinion for the moment prevalent in a

particular board. Every new board is at liberty to

legislate examples which in their opinion apply.

If conduct covered by the other provisions of the

Hawaiian statute is concerned, sub-paragraph 10 is

unnecessary. If conduct different from that is to be

investigated and made the ground of revocation, the

type thereof is not defined in any manner.

Appellant is not complaining of an Act such as the

Glass case approves, but does complain of the Ha-
waiian statute which wholly omits such safeguards

and sm-h definiteness.
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The Appellant contends that the Appellee, Samuel
W. Tay, was without authority to sit as a member of

the Board of Health. This is the second question

involved in this cause.

The material portion of Section 900 of the Revised

Laws of Hawaii 1925, as amended by Act 34 of the

Session Laws of 1925, provides

:

"There shall be a Board of Health for the Terri-

tory of Hawaii consisting of seven members, four

of whom shall be laymen, two physicians, and the

Attorney General, ex officio. * '' * The Presi-

dent of the Board shall preside at the meetings of

the Board, and in case of his absence, any 7nem-

her of the Board may he chosen to preside over the

meetings of the Board. * * ."

The statute further designates the specific duties

of the President and Executive Officer, no provisions

being made in the statute for a general substitute to

act as such executive officer in connection with the

general and ministerial duties, except the provision

hereinbefore quoted and underlined.

Section 911 of the Revised Laws of Hawaii 1925, as

amended by Act 34 of the Session Laws of 1925, pro-

vides other special duties for the President acting

through agents, but makes no reference to anything

concerning the meetings, general powers or jurisdic-

tion of the board.

The provision of Section 909 covering the appoint-

ment of a substitute for the President in case of his

absence was a part of this Statute before 1909 and
remained as a part thereof in 1925, Avhen the Legis-

ture last amended it. In 1909 the Legislature enact-

ed what is now Section 169 of the Revised Laws of
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Hawaii 11)2."), ])rovi(linj> tlint corlaiii einiiiUMatcd of-

licers, including the President of the IJoard of

Health, and any other oflicei' foi- tlie performance of

whose duties in his absence oi- illness, no othei* jH'ovi-

sion is made hy law^, ma}', with ihe n])])r()val of the

(rovernor, desi<;nate some othei- oflicer in his depart-

ment, bureau or office, to act in liis temporally ab-

sence or illness. Fnrthei* ])rovision is made by that

section for such designation to be in writing- and

that sncli person so desiiiiiated shnll have all of the

powei's of the head of such oflice and shall be known
jjs the acting- head, or jiresident, as the case may be.

It is a general rnle of statutory construction,

v.'hich rule has been embodied by our Legislature in

Section 11 of the Kevised Laws of Hawaii, 1025, that

statutes in ])ai'i-materia must be construed with ref-

erence to each other. Considering Section 1)00 in

connection with Section 1 (50 of the Revised Laws, and

also considering other matters in the statute indi-

cating general executive and miuisterinl duties of

the President of the Board of Health, it is clear that

eftect can be given to both sections without eliminat-

ing the provisions of either.

The contention of the Api)ellees that full effect can

be given to both Section IGO and Section 000 by hold-

ing that when there is a president, or acting presi-

dent, ai)pointed in the numner set forth in Section

1()9, the board need not select a member to preside

at its meetings, because the piesident or acting presi-

dent is not absent, is unsound.

By adopting the contention of the Appellees the

Court would be compelled to disregard entirely that

portion of Section 000 which provides that, in the
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absence of the president the presiding officer shall

be selected from among the members of the board.

The two sections can only be construed together in

the manner in which the lower Court construed

them, that is to say, by holding that those ministerial

duties required of the President of the Board of

Health, for the performance of which there is no

provision in the statute other than Section 1G9, may
be performed by the acting president; but that in

connection with the functions of the Board of Health

the presiding officer must be selected from among its

membership in accordance with Section 909 Avhich

specifically indicated the method of obtaining a pre-

siding officer over the meetings of the Board of

Health during the absence of the president and

specifically provides that such persons shall be chos-

en from among the members of the board.

It is clear that the Legislature did not intend by

Section 909 to alter the character of the membership

of the board as controlling the departmental affairs

and quasi-judicial functions imposed on that board,

but merely intended by Section 1G9 to provide for a

substitute to carry on ministerial duties in every

other respect except as an official member of the

board, and that the board itself was to function in

the absence of the president, without him.

In other words the commission as a member of the

Board of Health is personal to the appointee and
cannot be delegated.

The Appellees contended in the Court below that

"when there is an acting president of the board, the

president is not absent, but is in theory of law pres-

ent in the person of his substitute, the acting presi-

1
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dent," wliicli coiitcJitioii i( is suhniittcd, is illoL^ical

jiTid ini sound.

The further coutcnlioii of llie Appellees In the

Court below that if two inconsistent acts be passed

at diiferont times, the hist is to be obeyed, is a j^ood

nile of statutory coustructioii. If ai)plicable at all

ill this case Section {)09 of the Revised Laws should

be obeyed as it was the last act passed by the Legis-

lature, Section 009 having* been enacted in its present

form in 1025.

The careful ami })rolouTidly sound reasoiiiui^ of the

Circuit Judge in disposing of this question, as set

forth in its decision (Tr. p. 22-*^>6) is a complete

answer to the contentions of the A])pellees.

It is therefore respectfully subinitted that in con-

struing Section lOO and 000 together, the Court

must hold that the Circuit Court Avas correct in its

ruling that the presiding ofiicer of the l>oard of

Health at the meetings of the board, must be select-

ed from among the members of the board when the

president of the board is absent, and that the Ap-

pellee, Sanmel W. Tay, was without authority to sit

as a member of the board and that the Supreme
Court of the Territory of Hawaii in reversing the

Circuit Court, committed error.

CONCLUSION

It is therefore respectfully submitted that sub-

paragraph 10 of Section 1020 of the Revised Laws of

Hawaii 102."), as amended, is unconstitutional and
void; that the Appellee, Samuel W. Tay, Avas illegal-

ly sitting as a member of the Roard of Health of the

Territory of Hawaii and as its acting president at
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the hearings of the charge.s against the Appellant;

that the Circuit Court, First Judicial Circuit, was
correct in its conclusion and that the Supreme Court
of the Territory of Hawaii committed error in over-

ruling and reversing the Decision and Decree of

the Circuit Court.

Under the law and the facts the Decree of the

Supreme Court of the Territory of Hawaii should

be reversed.

Dated at Honolulu, Hawaii, this .... day of April,

A. D. 1931.

Resi)ectfully submitted,

CHARLES B. DWIGHT,
Attorney for Jiro Yoshizawa,

Appellant.
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STATEMENT OF FACTS

In July, 1030, hearings were begun before the

Board of Health of the Territorj^ of Hawaii upon a

complaint charging appellant ^Wth gross careless-

ness and/or manifest incapacity as a physician and

praying that his license to practice medicine be re-

voked (Record pp. 12-15).



Before the hearings were coucluded appellant filed

a bill in the Circuit Court of the First Judicial Cir-

cuit, Territory of Hawaii, praying for an injunction

to prevent Appellee Tay from sitting as a member of

the Board and to restrain the Board from in any

manner proceeding further with said hearings, alleg-

ing that Tay was not entitled to sit as a member and

that paragraph 10 of Section 1029 of the Kevised

Laws of Hawaii 1925, as amended, is unconstitu-

tional (Record pp. 1-12).

Appellees demurred to said bill (Record pp. 20-

21). The Circuit Court sustained the contentions of

appellant (Record pp. 38-39), and enjoined appellees

from further hearing or considering said charges,

but upon appeal to the Supreme Court of the Terri-

tory of Hawaii the judgment of the Circuit Court

was reversed, the Supreme Court holding said Sec-

tion 1029 to be constitutional and Appellee Tay en-

titled to sit as a member of said Board of Health

(Record pp. 41-47).

ISSUES

Whether the Board of Health of the Territory of

Hawaii mnj revoke appellant's license to practice

medicine for his alleged gross carelessness and/or

manifest incapacity as a physician and surgeon

;

II

Whether Appellee Tay was legalty authorized to

sit as a member of said Board and to preside at the

hearing of the charges against appellant.



ARGUMENT

Appcllanfs license as a physician and surgeon may
he revoked for gross carelessness and/or

manifest incapacity.

That the legislature may, under its police power,

enact a law authorizing the Board of Health to re-

voke the license of any physician for cause provided

for in the statute is well settled.

Meffert vs. Packer, CG Kan. 710, 72 Pac. 427, 49 L.

Ed. 350.

Alton vs. Board of Medical Examiners, 114 Pac.
962.

Appellant admits the power of the legislature to

delegate to the Board of Health power to revoke

licenses but claims that paragraph 10 of Section 1029

of the Revised Laws of Hawaii 1925 is void because

the legislature has not delined the two expressions

"gi'oss carelessness" and "manifest incapacity."

Section 1029 of the Revised Laws of Hawaii 1925,

as amended by Section 26 of the Session Laws of

Hawaii 1925 provides that "Licenses to practice

medicine and surgery may be revoked by the Board
of Health at any time for the following causes:"

naming different causes in ten subsections, the tenth

being as follows

:

"10. Gross carelessness and manifest incapacity."

Because the legislature has no such insight or so

extended vision as to be able to foresee all of the

various acts or omissions on the part of a phj^sician

which would make him a menace to the public safety

and Avelfare, and so enable it to put in the form of



imconditionecl commands or proMbitions standards

of care or capacity which would in all cases com-

pletely and adequately express the will of the govern-

ment, the legislature has selected terms having a

well-knoAVQ common and legal signification, and au-

thorized the Board of Health to elaborate the de-

tails as to what constitutes "gross carelessness"

and/or "manifest incapacity" on the part of a physi-

cian.

The general standards of "gross carelessness" and/
or "manifest incapacity" are clearly indicated.

Whether the appellant has violated either of these

standards is a question of fact. The decision of that

fact involves the determination of a myriad of other

facts, which cannot be embodied in rules.

The rule that statutes should prescribe a definite

standard for the guidance of public officials is sub-

ject to the qualification that some situations require

the vesting of some vestige of discretion in public offi-

cials, particularly where it is impossible to lay down
more definite or comprehensive rules in advance, or

where such discretion relates to the administration

of a police measure necessary to protect the public

health, safety and general welfare. See annotations

"Vesting Discretion in Public Officials," 12 A. L. K.

1435 and 54 A. L. K. 1104.

"Gross carelessness" is synonymous with "gross

negligence." Words and Phrases Judicially Defined,

Webster's International Dictionary and Soule's Dic-

tionary of English Synonyms give "negligence" as

one of the synonyms of carelessness.

Delmore vs. Kansas City Harcltvoocl Flooring Com-
pang, 90 Kan. 29, 133 Pac. 151.



"Gross negligence" is that entire want of care

which wonhi raise a presumption of conscious indif-

ference to consequences ; an entire want of care, or

such a slight degree of care as to raise the presump-

tion of entire disregard for, and indifference to, the

safety and welfare of others ; the want of even slight

care or diligence.

Fofiter vs. State, 279 S. W. 270

;

L. cC- N. Rij. Co. vs. Smith, 122 S. W. 80G;

Strom/ vs. Western Union Telegraph Co., 109 Pac.
910';

Words and Phrases, 3rd Series—"Gross negli-

gence."

"Incapacity" is intensified by the adjective "mani-

fest," manifest meaning that which is clear and re-

quiring no proof; open, evident, visible or plain.

Hermance vs. Supervisors of Ulster County, 70 N.

Y. 478.

Section 9 of the Revised Laws of Hawaii 1925 pro-

vides that:

"The words of a law are generally to be under-

stood in their most known and usual signification,

without attending so much to the literal and strict-

ly grammatical construction of the words as to

their general or popular use or meaning."

"Where words having a well-defined meaning at

common law and in ordinary use are used in a
statute, the presumption is that they are used in

their usual sense."

State vs. Purl, 128 S. W. (Mo.) 196, 201.

The rule obtaining in the majority of the jurisdlc-



tions which have passed on the question is that a

statute providing that the license of a physician may
be revoked by an administrative body is not rendered

unconstitutional or invalid because the grounds of

revocation are therein stated in general terms.

Green vs. Blanchard (Arkansas) , 211 S. W. 375;
Maconfiber vs. State Board of Health, 65 Atl. 263.

Smith vs. State Medical Examiners (Iowa, 1908),

117 N. W. 1116;
In re Smith, 10 Wend. 449

;

Senior vs. State Board of Health (R. I., 1916),
96 Atl. 340;

Dillard vs. State Board of Medical Examiners
(Colo., 1921), 196 Pac. 866;

Laivrence vs. Briry (Mass., 1921), 1.32 N. E. 174;
Jacobs vs. Board of Dental Examiners (Cal.,

1922), 209 Pac. 1006;
State vs. Knight (Iowa, 1927), 216 N. W. 104.

A valuable annotation of the cases concerning the

validity of statutes providing for the revocation of

licenses of physicians, stating the majority rule, the

minority rule, rule in California, rule in Kentucky

and rule in Ohio is to be found in 5 A. L. R. page 95.

The case of Czarra vs. Medical Board, 255 App. D.

C. 451 (1905) cited by and relied upon by appellant

is the leading case which follows the minority rule

that statutes providing for the revocation of the

licenses of physicians must describe the grounds

therefor with detailed particularity, but was not a

case dealing with the standards of "gross careless-

ness" and/or "manifest incapacity" but a case deal-

ing with the term "unprofessional or dishonorable

conduct." The court, in holding the law to be void

for uncertainty, said:



" 'Unprofessional or dishonorable conduct,' for

which the statute authorizes the revocation of a

license that has been regularly obtained, is not de-

fined by the common law, and the Avords have no
common or generally accepted signification."

In the instant case, however, we are considering

terms, the content and meaning of which are rela-

tively fixed and knowii, commonly understood and

determined by a consensus, not only of popular, but

also of legal, usage.

Appellant also cites and relies upon the case of

MuWu'w vs. Murphy, 23 Ky. 750, (>3 S. W. 785, which

was decided in 1901 and overruled by the same court

in 1914 in the case of Forman vs. State Board of

Health, 157 Ky. 123, 162 S. W. 796. The statute of

Kentucky provided for the revocation of a physi-

cian's license upon several specifically enumerated

grounds and for "other grossly unprofessional or dis-

honorable conduct of a character likely to deceive or

defraud the public." The Kentucky court upheld the

statute as against the contention that the quoted

provision granted arbitrary and uncontrolled discre-

tion to the Board of Health upon the theory that

the quoted clause must be considered in connection

with the preceding special grounds, and as so con-

strued the act was sufficiently specific in its direc-

tion to prevent arbitrary discrimination.

The appellant also relies upon the case of Hewitt

vs. Board of MedieaJ Examiners, 84 Pac. 39 (Calif.

1906). This case laid doA^^l the California rule that

a license to practice medicine could not be revoked

for some iy^Q of conduct which did not afi'ect the

health, morals or safety of the community. The



8

court specifically held that a statute was too in-

definite and uncertain which provided that the Med-

ical Board could revoke a physician's license because

of an advertisement containing "grossly improbable

statements of a character likely to deceive the pub-

lic," upon the theory that notwithstanding the fact

that the legislature could provide reasonable regu-

lations affecting the public health, safety and wel-

fare and pro\ide for the revocation of a physician's

license when any physician became unfit to remain in

the profession, nevertheless, such power must be un-

der the provisions of law which are reasonable and

must apply to matters of conduct on the part of the

practitioner which affect the health, morals and safe-

ty of the community.

The Hewitt case, supra, is not of value here for the

reason that there is no analogy between "grossly im-

probable statements of a character likely to deceive

the public" and "gross carelessness" and/or "mani-

fest incapacity," because the two latter terms define

concepts, the violation of the content of either of

which necessarily affects the public health, safety

and general welfare ; whereas, the making of "gross-

ly improbable statements of a character likely to de-

ceive the public" does not necessarily affect the pub-

lic health, safety and general welfare.

The case of Glass vs. Board of Medical Examiners,
195 Pac. 73 (Calif., 1921) cited by appellant, was
one where the statute attempted to define the words
"unprofessional conduct." The court, in holding the

statute valid, said

:

"The legislation was evidently framed ^ith the
direct purpose and intention of stating a rule in
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conformity with tho principle declared in the

Hewitt case. * * * It cannot reasonably be held

necessary to the validity of the statute that it go
further than to state a reasonably definite rule

under which all such specific acts might l)e in-

cluded."

Appellant, on page 12 of his brief, states that the

cases of People vs. Apfelbaum (1911) 251 111. 18, 95

N. E. 995, and Glass vs. Board of Medical Exam-
iners, 195 Pac. 73, do not support the decision of the

Supreme Court of the Territory of Hawaii. A con-

sideration of these cases, however, shows that they

sustained the standard of "unprofessional conduct,"

a much less definite standard than "gross careless-

ness" and "manifest incapacity."

In People vs. Apfelbaum (1911) 251 111. 18, 95 N.

E. 995, the license of defendant to practice medicine

was revoked for advertising under a name other than

his own under a statute providing for revocation for

that cause as well as for "other unprofessional and

dishonorable conduct." The defendant contended

that the law was invalid because that portion of it

which authorized revocation for "other unprofes-

sional and dishonorable conduct" was void for un-

certainty. The court held, denying this contention,

that the statute was not void for uncertainty in not

specifying what constituted unprofessional or dis-

honorable conduct, as it would scarcely be possible

to set out ever}^ act that would warrant the revoca-

tion of a license on this gi'ound.

It does not appear from this case that the stat-

utory grounds justifying the revocation of a physi-

cian's license were severable; and, as the court up-
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held the law as against the contention that it was
void for indefiniteness, it necessarily held every

o^roiind specified in the statute as sufficiently definite

to supjDort its constitutionality.

It is well settled that it is not always necessary

that a statute prescribe a specific standard or rule

of action, as, for example, where it is difficult or im-

practicable to lay down a definite, comprehensive

rule or standard, or the discretion relates to the ad-

ministration of a police regulation and is necessarily

to protect the public health, safety and general wel-

fare.

5 A. L. li. 94;

12 A. L. K. 1435;

54 A. L. K. 1104;

Ex parte Whitley, 77 Pac. 879.

In the WJiitley case discretion was granted to the

Board of Dental Examiners to determine what con-

stituted "a reputable dental college.-' The Act was
ux^held as against the contention that it was obnox-

ious to the constitution "because it delegates to the

Board of Examiners the power to decide what col-

leges are reputable, not from any standard furnished

by the legislature, but from its ovni arbitrary view

of the subject," upon the theory that it was imprac-

ticable, if not impossible, for the legislature itself

to have adopted any fixed standard by which the mat-

ter could be determined in advance.

Appellant cites the case of Ex- parte McNulty, 77

Calif. 1G4, 19 Pac. 237 (Decided in 1888). In that

case the court was considering whether a physician
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should be imprisoned for practicing medicine after

an order had been made by the Medical Board revok-

in<> his certificate for "unprofessional conduct." It

held that "practicing after an order of the board re-

voking the certificate for unprofessional conduct is

not declared to be a crime, and no penalty is attach-

ed to it," and this is the only point decided by the

court.

Furthermore, appellant's license to practice medi-

cine and surgerj^ was granted under the provisions

of Section 1027 of the Revised Laws of Hawaii, which

l)rovides the form of license and contains the state-

ment that "this license is granted and accepted on

the express condition that it may be revoked at any

time for professional misconduct, carelessness or in-

capacity; such misconduct, carelessness or incapac-

ity having been proven to the satisfaction of the

Board of Health." Appellant's license and the con-

ditions thereof w^ere voluntarily accepted and agreed

to by him, and it ill behooves him at this time to

attempt to repudiate such conditions.

II

Appellee Tai) ivas legally entitled to sit as a member

of said Board at the hearings for the purpose

of revoking appellant's Heense to

pradice m edicin e.

Appellant says that Api)ellee Tay, though the Act-

ing President of the Board of Health of the Terri-

tory of Hawaii, under an appointment made pur-

suant to Section 169 of the Revised Laws of 1925,

could not act as presiding officer nor as a member
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of said Board at the hearings upon said charges.

The question resolves itself into a construction of

Sections 1()9 and 900 of the Revised Laws of Ha-
waii 1925.

Section 1G9 of the Revised Laws of 1925 (original-

ly Act 21 of the Session Laws of Hawaii 1909, which

has not since been amended or modified), is as fol-

lows :

"Acting Heads of Departments.

Sec. 1G9. Appointment ; responsibility for acts

of. The superintendent of public instruction, the

surveyor, the commissioner of public lands, the

superintendent of public works, the president of
the hoard of healthy the president of the board of

agriculture and forestry and any other officer for

the performance of whose duties in his absence or
illness no other provision is made by law, may,
with the approval of the governor, designate some
other officer in his department, bureau or office to

act in his temporary absence or illness. Such de-

signation shall be in writing and shall be filed in

the office of the secretary of the Territory. Pro-
vided, hoivever, that the respectiA^e heads of de-

partments hereinabove designated shall be respon-
sible and liable on their official bonds for all acts
done or performed by the persons designated to act
in their absence as herein prescribed.

"Such persons so designated shall, during the
temporary absence or illness of the head of such
office, have all the potvers of the head of such office
and shall be known as the acting superintendent,
surveyor, commissioner or president, as the case
may be, but shall not be entitled to any additional
compensation while so acting." (Itaiics ours.)

So much of Section 909 of the Revised Laws of Ha-
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waii 102."), as amended l)y Act 34 of the Session Laws

of Hawaii 192."), as is of value here, reads as follows

:

"Section 900. Members. General charjje of

health. There shall be a board of health for the

Territory of Hawaii consisting of seven members,

four of whom shall be laymen, tw^o physicians, and
the attorney general ex officio. The members of

the board shall ])e appointed by the Governor, who
shall also api)oint the president, with the advice

and consent of the senate of the territory, and
shall be commissioned for four years. All of the

members of the board shall serve without pay, ex-

cept the president, whose salary shall be provided

by the legislature. The president of the hoard
shall preside at the meetings of the hoard, and in

case of his absence, any memher of the hoard may
he chosen to preside over the meetings of the hoard.

The president shall act as executive officer of said

board of health, Avith all the powers and duties

necessary for carrying on the executive work of

said board; and shall with the exception of the

secretary, make the necessary appointments,

changes and enforce all regulations and directions

of the board, subject to ratitication by the board at

a regular or special meeting; to carry out the

Avishes of the board, as expressed at regular meet-

ings, through the proper subordinates, and to see

that the same are carried out, with full powder and
authority of action, including the appointment or

suspension of subordinates, subject to ratification

of the board of health at regular or special meet-
ings. The board shall appoint its secretary, who
shall receive such compensation for his services as
shall be provided by the legislature." (Italics

ours.

)

As originally enacted by the law^s of 1SG9, the un-

derlined portion of the above-quoted section read as
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follows : "The board shall elect a presiding officer,

who shall be styled the president of the board of

health, and in case of his absence, any member of

the board may be chosen to preside over the meetings

of the board," and by Act 57 of the Session Laws of

Hawaii 1903, it was amended so as to read as set

forth above in the underlined quotation from said

Section 909, as amended.

Section 169 (effective in 1909) treats specifically

and solely of the method of appointing acting heads

of governmental dei)artments and offices. The rele-

vant portion of Section 909 (which, as we have seen,

Avas originally enacted in substance in 1869, and is

therefore earlier in point of time), does not treat

solely of the matter of the appointment of a presi-

dent of the Board of Health, but, among other things

treats of the selection by the members of the Board
of one of its members to preside at meetings of the

Board in case of the temporary illness or absence of

the president. When Section 169 was enacted in

1909 the legislature had before it the provisions of

Section 909 regarding the selection by the members
of the Board of a member to preside over the meet-

ings of the Board during the temporary absence or

illness of the president. Nevertheless the legisla-

ture specifically provided that an acting president

should be appointed in the absence or illness of the

president of the Board of Health, who should exercise

^'all the powers of the head of such office.'^ After

1909, therefore, the situation requiring the members
of the board to select a presiding officer from among
their number, under Section 909, could only arise

Avhere there was no president or acting president, ap-
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pointed under Section 1(50 present at the meeting.

Sections 109 and 901) pertain to the same subject

matter and must be construed together. Full effect

can only be given both sections in this manner, viz.:

AVhen there is present a president or an acting presi-

dent appointed in the manner provided by Section

169 of the Revised Laws of 1925, then there is no

authority or occasion for the remaining members of

the Board to select a member to preside at its

meetings. However, where there is no president

and/or acting president present at any meeting of

the Board, in order to function as a parliamentary

body, the Board maj^, under Section 909, select one

of its members to i^reside at am^ such meeting.

It is a well-knoAvn principle of statutory construc-

tion that if inconsistent Acts be passed at different

times the last is to be obeyed.

Oni vs. Meek, 2 Haw. 87

;

Kauha vs. Palolo Land and Improvement Co., 20
Haw. 237.

Consequently it would appear that if any portion

of the earlier law (Section 909) is inconsistent with

the provisions of the later laAv (Section 169) then

any such inconsistent portion of Section 909 must
give Ava}" to the provisions of Section 169.

That the words of a statute should be taken in

their usual sense unless there is sufficient to indicate

that they were intended to be taken in some other

sense, is w^ell settled.

Thomas vs. Norton, 8 Haw. 67;
Otfman vs. Young, 12 Haw. 30.3;

Kamahu vs. BickncU, 22 Haw. 209.
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Said Section 1G9 gives the acting president of the

Board of Health all the powers of the president of

the Board of Health. It has been said that "a more
comprehensive Avord cannot he found in the English

language than the word all."

State vs. Maine Central Railroad, 66 Maine 488;
Moore vs. Virginia Fire and Marine Insurance
Company, 26 Am. Eep. 376.

As the acting president is clothed with all the pow-

ers of the president, this power includes the right to

act in the same capacity and to the same extent as

the president. Tay, therefore, was fully authorized

by law to preside over, and participate in the hear-

ings of, said Board.

CONCLUSION

It is submitted that the Territory, through its leg-

islature, may create its own standards; make the

public safety and health its own interests, and give

protection to them by its OAvn choice of means ; that

in prescribing a standard for the guidance of an ad-

ministrative body the legislature may adopt any ap-

propriate popular or legal term as it may find it;

that "gross carelessness" and ''manifest incapacity"

are terms each having a well-known and definite

legal meaning; and that by prescribing the standards

of "gross carelessness" and "manifest incapacity"

the legislature has in fact prescribed definite stand-

ards for the guidance of the Board of Health in car-

rying out the legislative will, and has denied to the

Board of Health any liberty or freedom of choice of

standards.
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That Appelle Tay, having been appointed acting

president of the Board of Health in the manner pro-

vided by Section 1()9 of the Revised Laws of Hawaii
1 925, is also a member of said Board and empowered
to preside at, and participate in, all hearings and
deliberations of said Board, as well as to carry on

the other administrative functions required by law
to be performed by the president.

WHEREFORE, it is submitted that under the

facts and the law, the decree of the Supreme Court
of the Territory of Hawaii should be affirmed.

Dated at Honolulu, T. H., this 15th day of May,
1931.

HARRY R. HEWITT,
Attorney General of Hawaii,

EARL McGHEE,
Deputy Attorney General of Hawaii,

Attorneys for Appellees.
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In the District Court of the United States for the

District of Oregon.

No. L.-10,884.

J. M. JANSSEN,
Plaintiff,

vs.

E. R. SHOWN, LUTHER McCARTHY, and E.

SHOEMAKER,
Defendants.

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States to E. R. Shown,
Luther McCarthy, and E. Shoemaker, the De-

fendants and Appellees Herein, GREETINGS :

You, and each of you, are hereby cited, required
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and admonished to be and appear in the United

States Circuit Court of Appeals for the 9th Cir-

cuit, in the City of San Francisco, State of Cali-

fornia, within thirty (30) days from the date hereof,

pursuant to an order allowing an appeal from the

District Court of the United States for the Dis-

trict of Oregon, in a suit wherein J. M. Janssen is

plaintiff and appellant, and you are defendants

and appellees, to show cause, if any there be, why

the judgment of dismissal rendered against said

plaintiff should not be corrected, and why speedy

justice should not be done to the parties on that

behalf.

Done in open court in the City of Portland in

the District and State of Oregon, this 27th day of

January, 1931.

JOHN H. McNARY,
Judge of the District Court, for the District of

Oregon. [1*]

[Endorsed] : Filed Jan. 27, 1931.

In the District Court of the United States for the

District of Oregon.

March Term, 1930.

BE IT REMEMBERED, that on the 30th day

of June, 1930, there was duly filed in the District

Court of the United States for the District of Ore-

gon, an amended complaint, in words and figures

as follows, to wit: [2]

*Page-number appearing at the foot of page of original certified

Transcript of Becord.
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In the District Court of the United States for the

District of Oregon.

No. L.-10,884.

J. M. JANSSEN,
Plaintiff,

vs.

E. E. SHOWN, LUTHER McCARTHY, and E.

SHOEMAKER,
Defendants.

AMENDED COMPLAINT.

Comes now the plaintiff and for cause of action

against the defendants complains and alleges as

follows

:

1.

That at all times herein mentioned plaintiff was

and now is a citizen of the State of Washington.

2.

That at all times herein mentioned, the defend-

ants E. R. Shown, Luther McCarthy and E. Shoe-

maker, and each of them, were and now are citi-

zens of the State of Oregon, residing in Wheeler

County in said State.

3.

That the amount in controversy in this cause

exceeds the sum of $3,000.00, exclusive of interest

and costs, and that, by reason of the premises and

said diversity of citizenship, the above-entitled

court has jurisdiction of the parties herein and

of the subject matter of this action.
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4.

That heretofore and on or about the 15th day of

February, 1929, suit was commenced in the Cir-

cuit Court of the State of Oregon in and for

Wheeler County by X. E. Hall and Lizzie Hall,

his wife, Leander Hall and Lexa Hall, his wife,

and D. D. Hall [3] and Mary Hall, his wife, as

plaintiffs in said action, against J. M. Janssen

(the plaintiff herein) and Johanna H. E. Janssen,

his wife, W. W. Mellar and John Doe Follette, as

defendants, and that, on or about the said date,

summons and complaint in said cause were filed

in the office of the Clerk of said Wheeler County,

Oregon, and served upon the defendants named in

said action in the manner provided by law.

5.

That at the time of the commencement of said

action and pursuant to the prayer of the said

plaintiffs in their complaint in said cause, which

is a public record on file therein, the said plain-

tiffs therein, without notice to the defendants in

said cause, or any of them, on or about the 15th

day of February, 1929, procured ex parte an in-

junction order in said cause, which was on or

about said date signed and entered by the Honor-

able D. R. Parker, Circuit Judge of said court;

that a full, true and correct copy of said injunc-

tion order is annexed hereto marked Exhibit "A"
and by this reference is made a part hereof as though

set forth at length herein.

That said injunction order was thereupon duly

filed in said court and cause, and shortly thereafter
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was duly personally served upon the defendants

in said cause, including this plaintiff, in the man-

ner provided by law.

6.

That on the same date and in order to procure

the issuance of said injunction order by the court

in said cause, the plaintiffs therein caused to be

executed and filed in said cause a certain injunc-

tion bond or undertaking for injunction, and that

the defendants herein, and each of them, are the

sureties in said bond or undertaking for injunc-

tion, and that the defendants executed the same as

sureties on or about the date shown thereon; that

[4] the following is a full, true and correct copy

of said undertaking for injunction:

*'In the Circuit Court of the State of Oregon for

the County of Wheeler.

^'X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife, D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

''J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

"UNDERTAKING FOR INJUNCTION.

"WHEREAS, the above-named plaintiffs have

commenced a suit in the above-entitled court
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against the above-named defendants, and is about

to apply to said court for an injunction in said

action, enjoining and restraining J. M. Janssen

and Johanna H. E. Janssen, from the commission

of the following acts: Selling, disposing of, giving

away, exchanging, encumbering, or in anywise dis-

posing of any of the real or personal property

received by the said defendants from the plaintiffs

herein, or any of them from the sale of any of the

property received by them, or either of them from

the plaintiffs herein, and from selling, assigning,

transferring, giving away, depositing as collateral,

or in anywise disposing of or encumbering the

$3,000.00 note and mortgage received by them

from the plaintiffs, D. D. Hall and Mary Hall,

his wife; and enjoining and restraining the de-

fendants W. W. Mellar and John Doe Follette,

from the commission of the following acts: Sell-

ing, assigning, disposing of, depositing as col-

lateral or in anywise encumbering the four $500.00

notes and mortgage securing the same received

by them or either of them from the plaintiffs X.

E. Hall and Lizzie Hall, his wife.

''NOW THEREFOEE, we, the undersigned, in

consideration of the premises, and of the issuing

of said injunction, do jointly and severally under-

take that plaintiffs above named will pay all

costs and disbursements, and such damages not ex-

ceeding the sum of Five Thousand (5000) Dol-

lars as they may sustain by reason of said injunc-

tion, if the same be wrongful or without sufficient

cause.
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*'Dated this 14th day of February, A. D. 1929.

^'X. E. HALL, (Seal)

^'Princii)al.

^'E. K. SHOWN. (Seal)

''LUTHER McCarthy. (Seal)

"E. SHOEMAKER. (Seal)

''State of Oregon,

"County of Wheeler,—ss.

"15000

"E. R. Shown, Luther McCarthy and E. Shoe-

maker, being first duly sworn, say, each for him-

self, that / surety in the foregoing undertaking;

that I am neither a counselor or attorney at law,

sheriff clerk of any court, or other officer of any

court; and that I am a resident and freeholder

within the State of Oregon, and I am worth Five

Thousand Dollars, over and above all just debts

and legal liabilities and exclusive of property

exempt from execution.

"E. R. SHOWN.
"LUTHER McCarthy.
"E. SHOEMAKER. [5]

"Subscribed and sworn to before me this 14 day

of February, 1929.

"(Notarial Seal) FRED ANDERSON,
"Notary Public for Oregon.

"My commission expires 4-15-1931."

7.

That said injunction order hereinabove referred

to remained in full force and effect from the date

of its issuance, as aforesaid, until the 28th day
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of May, 1929; that on said last-mentioned date,

the said injunction order and the said cause and

each of them, were by the plaintiffs therein vol-

untarily dismissed with prejudice, by order of said

Circuit Court; that a full, true, and correct copy

of said order of the court is annexed hereto,

marked Exhibit "B," and by this reference is in-

corporated herein and made a part hereof as

though set forth at length herein.

8.

That said order of dismissal was, and is, a final

order, and that no appeal has ever been taken

therefrom by any party in any court, and the time

for appeal therefrom has expired.

9.

That on the same date, to wit. May 28, 1929, and

shortly prior to the entry of said order of said

Circuit Court dismissing the said injunction or-

der and the said cause in Wheeler County, Ore-

gon, the plaintiffs and defendants therein signed

and executed a certain stipulation in writing, and

that a full, true and correct copy thereof is an-

nexed hereto, marked Exhibit "C" and by this

reference is incorporated herein and made a part

hereof as though set forth at length herein.

10.

That said stipulation hereinabove referred to

was never filed in the Circuit Court of the State

of Oregon for Wheeler County, or iii the office of

the Clerk of said court, or anywhere within the
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State of Oregon. That Paragraph 14 of said

stipulation expressly provides as follows: [6]

''14.

It is covenanted by and between the par-

ties hereto that as a condition precedent to

this stipulation having any effect whatsoever,

that the conveyances to the trustee herein

provided for shall first be duly executed and

delivered to the trustee, and all suits and ac-

tions involved in this agi^eement shall remain

in statu quo until such conveyances have been

executed and delivered, SAVE AND EX-
CEPT, that the contempt proceeding pending

in Wheeler County, Oregon, being entitled

State of Oregon ex rel. X. E. Hall et al. vs.

J. N. Janssen shall be continued subject to

being re-noted. It is further stipulated that

the setting of the Yakima County damage case

for the 5th day of June, 1929, shall be vacated."

That the plaintiff herein J. M. Janssen and

Johanna H. E. Janssen, his wife, executed a deed

of conveyance as provided in ParagTaph 4 of said

stipulation and said deed of conveyance was de-

livered to the attorney for said HaU and said at-

torney caused the same to be recorded in Wheeler

Coimty, Oregon, but said ?X. E. Hall and Lizzie

Hall, his wife, wholly failed to perform or comply

with the terms and provisions of Paragraph 5 of

said stipulation.

That although the said plaintiffs therein dis-

missed with prejudice the said cause pending in

the Circuit Court of Wheeler County, Oregon, re-
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ferred to in Paragraph 2 of said stipulation,

nevertheless the plaintiffs therein wholly failed to

execute and deliver to the said trustee therein

referred to, Guaranty Trust Company of Yakima,

Washington, the conveyance of property referred

to in said stipulation or any conveyances or in-

struments whatsoever. That by reason thereof

the express condition precedent to said stipulation

having any effect whatsoever was never performed

and the said stipulation never at any time took

effect or had any effect whatsoever, but the said

stipulation at all times was and now is null and

void and not binding upon any person whomso-

ever. That the said trust therein referred to was

never at any time accepted or exercised by the said

Guaranty Trust Company named therein as trus-

tee and that the said Guaranty Trust Company

had no knowledge thereof whatsoever until several

months subsequent thereto, and that the said Guar-

anty Trust Company, when notified [7] thereof

expressly repudiated the same and declined and

refused to act as trustee thereunder.

11.

That on or about the 1st day of August, 1929,

by reason of said failure of said plaintiffs therein

to execute and deliver conveyances to the said

trustee as provided in said stipulation said J. M.

Janssen, the plaintiff herein, caused the Guar-

anty Trust Company, a corporation, to be made
an additional party in said cause hereinabove re-

ferred to pending in the Superior Court of the

State of Washington, in and for Yakima County,
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and, pursuant to a petition therefor, duly made

and filed in said court and cause by said J. M.

Janssen and Johanna H. E. Janssen, husband and

wife, caused an order to show cause to be issued

and entered by the said court ordering and re-

quiring said X. E. Hall and Lizzie Hall, husband

and wife, and the Guaranty Trust Company, a

corporation, and each of them, to appear in said

court on August 7, 1929, and then and there show

cause if any there be why that certain deed of

conveyance covering certain property therein de-

scribed, situated in Wheeler County, State of Ore-

gon, dated and recorded May 28, 1929, from J.

M. Janssen and Johanna H. E. Janssen, his wife,

as grantors, and to Guaranty Trust Company, a

corporation, as grantee and trustee, should not be

cancelled, set aside and held for a^ught, and the

said Guaranty Trust Company, a corporation, be

ordered and required to make, execute and ac-

knowledge and deliver a quitclaim deed, rede-

livering said property to J. M. Janssen and Jo-

hanna H. E. Jannsen. That the said Guaranty

Trust Company, a corporation, in response to said

order to show cause, duly served and filed in said

court its answer to said order to show cause and

said petition therefor, and that the material por-

tion of said answer reads as follows: [8]

''That this answering defendant has no

knowledge with reference to the facts set forth

in said petition, and hereby disclaims any and

all right, title or interest in and to said prop-
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erty described in said petition and in said quit-

claim deed and hereby offers to execute a deed

transferring said property back to the said

Janssen if authorized or directed so to do by

the court.

"3.

''That this answering defendant had no

knowledge of the making of the stipulation set

forth in said petition nor of the deed convey-

ing the property to it, and makes no claim to

said property, has not at any time accepted,

and does not accept, the trust therein set forth,

and hereby tenders into court a quit-claim deed

to said property, same to be delivered or not

delivered as to the court may seem meet and

just in the premises.

''WHEREFORE, this answering defendant

prays that it be relieved of any and all liability

under and by virtue of said stipulation and said

deed, and that it make such disposition of the

deed hereby tendered into court as to it seems

fit."

That said hearing was thereafter duly continued

by agreement of all parties and came on for hearing

on or about the 14th day of August, 1929, and that

said parties Hall and parties Janssen were present

in person and by their respective counsel, and the

said Court considered the affidavits filed and heard

oral testimony submitted by both parties and heard

the arguments of counsel and considered written

briefs thereafter submitted by respective counsel

for said parties, and after taking said matter under
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adviscimeiit, the said Superioi- Court oi! Yakima
County, Wasliington, by the Honorable Dol^di Bar-

nett, Judge of said court, on December 5, 1929, ren-

dered its written opinion therein, the material por-

tion of which i)rovides as follows:

"The court is of the opinion that in view of

the fact that plaintiff did not comply with the

stipulation mitil after the revocation thereof

by the defendant, the same should be set aside."

That, pursuant to said written decision and there-

after on the 14th day of December, 1929, the said

Court caused to be entered in said cause in Yakima
County, Washington, an order setting aside stipu-

lation and ordering redelivery of deed, and that a

full, true and correct copy of said order is annexed,

marked Exhibit "D" and by this reference is incor-

porated herein and made a part hereof as fully as

though set forth at length herein. That [9] the

said order is a final order and that no appeal has

ever been taken therefrom by any party in any court

and the time for appeal therefrom has expired and

that said order is res adjudicata upon all parties in

said cause and in this cause as to the invalidity of

said proposed stipulation.

12.

That said injunction order hereinabove referred

to was wrongful and without sufficient cause.

13.

That prior to the commencement of said action

in the Superior Court of Wheeler County, Oregon,

an action was commenced on or about the 16th day
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of January, 1929, against the same defendants J. M.

Janssen and Johanna H. E. Janssen, as defendants,

said J. M. Janssen being the plaintiff herein, in the

Superior Court of the State of Washington in and

for Yakima County, being cause No. 23,057 in said

court, and that said action in the State of Wash-
ington was pending prior to the commencement of

said action in Wheeler County, Oregon, and is now
pending and has been pending at all times since

January 16, 1929, on which date summons and com-

plaint were served personally upon the defendants

therein, and filed in said cause in the manner pro-

vided by law.

14.

That said action in Yakima County, Washington,

was an action at law to recover damages arising

from the exchange of certain real and personal

property between the said X. E. Hall and the same

J. M. Janssen, due to alleged fraud on the part of

said J. M. Janssen, and that said action in the Cir-

cuit Court of Wheeler County, Oregon, was an ac-

tion in equity to rescind the same identical exchange

of property by reason of the same identical alleged

fraud on the part of the said J. M. Janssen ; that the

parties, the subject matter, and cause of action were

the same in [10] both of said actions.

15.

That attached hereto marked Exhibit "E" and by

this reference made a part hereof, is a full, true and

correct copy of the pleadings in said action in the

Superior Court of Yakima County, Washington.
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16.

That attached hereto marked Exhibit "F" and by

this reference made a part hereof, is a full, true and
correct copy of the pleadings in said action in the

Circuit Court of Wheeler County, Oregon.

17.

That by the commencement and prosecution of

said action in the Superior Court of Yakima County,

Washington, the said plaintiffs X. E. Hall and

Lizzie Hall, his wife, made an election of remedies

so that they were thereafter barred, precluded and

estopped from maintaining the alleged cause of ac-

tion set out in their complaint in said action in

Wheeler County, Oregon.

18.

That the issuance of said injunction order was

further wrongful and without sufficient cause for

the reason that the plaintiffs in said action had

ample security for any damages, if any, incurred

or sustained by them by reason of said alleged fraud,

if any ; this by reason of the fact that said plaintiffs

in said cause were the owners of large and valuable

properties and tracts of real estate and farms situ-

ate in Yakima County, Washington, and in the

State of Montana, which in said exchange had been

conveyed by said J. M. Janssen to said X. E. Hall

and Lizzie Hall, his wife, and that by reason of said

exchange title to said Washington and Montana

lands was vested in said X. E. Hall. [11]

19.

That at all times herein mentioned, and at a time
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prior to the commencement of the said action in

Yakima County, Washington, and the said action in

Wheeler County, Oregon, the plaintiff herein, J. M.

Janssen, was the owner of all that certain real and

personal property situate in Wheeler County, Ore-

gon, more fully described in said injunction order

attached hereto as Exhibit "A" and particularly

including a herd of 360 head of cattle therm men-

tioned; that at all of said times the plaintiff herein

was in lawful possession of all of said property and

had full right and lawful authority to sell or other-

wise dispose of the same, but for the said injunction

order.

20.

That at the time of the issuance of said injunction

order and subsequent thereto, the said 360 head of

cattle and their offspring were ready for marketing,

and all of the hay upon said premises (said cattle

being located upon said farai in Wheeler County,

Oregon) and all of the feed that this plaintiff had

been able to obtain for them had been consumed;

that the market value of said cattle in the State of

Oregon during a portion of the time that said in-

junction order was in full force and effect was un-

usually high; but thereafter said market value

thereof greatly declined during the pendency of said

injunction order and prior to the dissolution

thereof; that, under the circumstances, an efficient

and prudent handling of said stock required that

the same should be sold and disposed of during

said period, and that this plaintiff desired to do so,

but was precluded and prevented, against his will,



E. 11. Shown et al, 17

from selling and disposing of said stock by reason

of said wrongful injunction order; that it was also

necessary that this plaintiff incur, and plaintiff did

incur and pay, a large amount of costs, expenses

and attorneys' fees by reason of the wi-ongful issu-

ance of said injunction order, as aforesaid, and in

order to procure the dissolution thereof. [12]

21.

That by reason of the premises, and by reason of

said wrongful issuance of said injunction order, and

by reason of plaintiff 's being prevented from selling

and disposing of any of said property therein re-

ferred to, and particularly the said cattle, by said in-

junction order, and by reason of loss of profits to this

plaintiff by reason of his inability to sell said prop-

erty, and by reason of the diminution in the market

Value of said property and particularly the said cattle

during the period that the said injunction order re-

mained in full force and effect, and for injury to

this plaintiff's business as a faimer and stock-raiser,

and on account of said costs, expenses and attorneys'

fees so incurred by this plaintiff, as aforesaid, on

account of the wrongful issuance of said injunction

order and in order to procure the dissolution thereof,

the plaintiff herein suffered and sustained damages

thereby in a sum greatly exceeding the penalty or

amount of said injunction bond or undertaking for

injunction, to wit, greatly in excess of the sum of

$5,000.00, and that no part thereof has been paid.

WHEREFORE, plaintiff prays that he may have

and recover judgment against the said defendants,

and each of them, jointly and severally, in the sum
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of $5,000.00, and for his costs and disbursements

herein.

CHENEY & HUTCHESON,
Attorneys for Plaintiff.

State of Washington,

County of Yakima,—ss.

J. M. Janssen, being first duly sworn on oath,

deposes and says: That I am the plaintiff above

named. That I have read the foregoing amended

complaint, know the contents thereof and believe

the same to be true.

J. M. JANSSEN.

Subscribed and sworn to before me this 23d day of

June, 1930.

[Notarial Seal] ELWOOD HUTCHESON,
Notary Public for Washington, Residing at Yakima

Therein. [13]

EXHIBIT "A."

In the Circuit Court of the State of Oregon for the

County of Wheeler.

X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife, D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.
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Whereas, the above named plaintiffs have com-

menced a suit in the above entitled court against the

above named defendants, and have applied to said

court for an injunction therein, enjoining and re-

straining defendants and each of them from the

commission of certain acts in the complaint in said

suit fully set forth, and hereinafter more particu-

larly mentioned.

And in appearing to the Court that this is a

proper cause for an injunction and that sufficient

grounds exist therefor, and that said plaintiffs have

given a good and sufficient undertaking to the effect

that they will pay all costs and disbursements that

may be decreed to the defendants and such damages

not exceeding the simi of Five Thousand ($5000.00)

Dollars, as the defendants may sustain by reason

of this injunction, if the same be wrongfully or with-

out sufficient cause, which said undertaking has been

approved by said court.

IT IS THEREFORE ORDERED that the de-

fendants J. M. Janssen and Johanna H. E. Janssen,

and their attorneys, counselors, agents, and assis-

tants, and each and all of them, under the penalties

prescribed by law until the further order of this

Court do absolutely desist and refrain from selling,

disposing of, giving away, exchanging, mortgaging

or otherwise incumbering any of the real or personal

property received by said defendants, or any of

them from the plaintiffs herein, and more particu-

larly described as follows, to-wit

:

The SWy4 of the NE14, the NWi/4 of the NW14,

the 81/2 of the NWi/4 and the 81/2 of Section 6, in
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Township 12, south of Eaiige 22, East of the Wil-

lamette Meridian, save and except one acre, more

or less in the NWi/4 of the NW14, a portion thereof

deeded on November 8, 1900 to Sadie B. Hill, and

recorded in Vol. 3, page 256 of Wheeler County,

Oregon, Deed Records, a portion thereof deeded on

July 31, 1900, to A. J. Shrum and others recorded

in Vol. 1 page 600 of Wheeler County, Oregon, deed

records; and a portion thereof deeded to John L.

Hollingshead on February 11, 1901, and recorded

in Vol. 3, page 341, of Wheeler County, Oregon

Deed records, save and except a strip of one acre

deeded to Wheeler County, Oregon for the Ochoco

Highway, all situated in Wheeler County, Oregon,

and containing 462.35 acres, more or less.

Also, all of Section 1; the W/2 of the SE14 of

Section 2; the Ei/^ of Section 11, all of Section 12,

the NWy4 of the NEi/4, the m/2 of the NW14 and

the SWi/4 of the NW14 of Section 13, and the NEl^
of Section 14, saving and excepting from said Sec-

tion 1, first description referred to the following

portions thereof, to-wit: [14]

The NEi/4 of the NEi^, also a tract of 24 acres

deed to W. G. Sasser located in the NWi/4 of the

NEI/4 and the NEi/4 of the NW14 of said section

described as follows: Commencing at the NE cor-

ner of the NWi/4 of the NE14 of said Section 1;

thence running W on the Tp. line 96 rods to the

middle of a small stream at the S. end of Nelson

Stref, in Mitchell, Oregon; thence in a Southerly

direction 40 rods, thence E. to a point 40 rods due S.

to the place of beginning; thence N. 40 rods to the
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place of beginning; also excepting a tract of about

1/4 acre deed to W. T. Maxwell, located in the NEI/4

of the NW^/4 of Section 1 above named and de-

scribed as follows: Beginning at a point 4 chains

and 74 links W. on the Tp. line from the NE cor-

ner of the NEi/4 of the NWi/4 of Section 1 above

named, thence S. 14 degrees W. 100 feet thence W.
100 feet; then thence N. 100 ft. thence E. 100 feet to

the place of beginning; also excepting 1/4 of an acre

deeded to J. M. Johnson in the NEi/4 of the NWi/4

of said Section 1 bounded as follows: begiiming on

the W. side of Nelson Street at a stone marked "R

"

at the SE corner of the Charles Nelson lot in the

Town of Mitchell, Oregon; thence East 10 feet;

thence South 100 feet ; thence West 100 feet ; thence

North 100 feet thence E. 90 feet to the place of be-

ginning containing approximately 1933 acres, and

located in Wheeler Count}-, Oregon, all of last above

described lands being in Tp. 12, S. R. 21, E. W. M.

Also all water and water rights appurtenante to

all of the above described land.

Together with the buildings, improvements, and

fencing thereon, consisting of two houses, three barns,

two granaries, two hen houses, two bunk houses,

one blacksmith shop and other sheds, and all fencing

and cross fencing; also 360 head of cattle, 500 tons

of hay, 15 head of horses, 8 set of harness, 3 saddles,

two section spring tooth harrows, one disk harrow,

one 2 way plow, one Section peg toothed harrows,

two walking plows, one 5 shovel cultivator, one 2

shovel cultivator, one fanning mill, one com planter,

one riding plow, two mowers, one rake, three

wagons, one blacksmith outfit, one new^ cream sepa-
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rator, one old cream separator, one grain binder, one

drill, hay derrick and stackers, 70 chickens, 10 tur-

keys, one drag saw, one hundred tons of straw, two

hay frames, two hay forks, several wire stretchers,

forks, shovels and small tools, cross cut saw, one

hand saw, 2000 pounds of salt, 200 bushels of grain,

several hay slings, quantity of posts and lumber,

barb wire and nails and other miscellaneous prop-

erty and tolls used in and about said farm, and de-

fendants and each of them are further restrained

and enjoined from expending, exchanging, giving

away or disposing of any of the proceeds received

by the defendants, or either of them, or any part

thereof, and from selling any of said property so

received by them or any of them from the plaintiffs

and from selling, assigning, transferring, giving

away, disposing of or incumbering the $3000.00 note

and mortgage received by them or any of them from

the defendants D. D. Hall and Mary Hall, his wife,

and that this order shall be binding upon the de-

fendants their agents, servants, attorneys and em-

ployees and upon all persons claiming by, through or

under them or any of them.

IT IS FURTHER ORDERED that the defend-

ants W. W. Mellar and John Doe Follette and their

attorneys, counselors, agents and assistants and each

and every of them, under the penalties prescribed

by law and every one of them, until the further order

of the Court, do absolutely desist and refrain from

selling, assigning, disposing of, depositing as collat-

eral or in any wise encimibering the four $500.00

notes and mortgage securing the same received [15]
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by them or either of them from the plaintiffs X. E.

liall and Lizzie Hall, his wife.

IT IS FURTHER ORDERED that this injunc-

tion order be served upon the defendants and each

of them in the same manner as the service of sum-

mons.

Dated at Condon, in the County of Gilliam, State

of Oregon, this 15th day of February, 1929.

D. R. PARKER,
Circuit Judge. [16]

EXHIBIT ''B."

In the Circuit Court of the State of Oregon for

the County of Wheeler.

X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife; D. D. HALL and MARY HALL,
His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

ORDER DISMISSING ACTION.

Now on this 28 day of May, 1929, this cause

came on to be heard upon an application of the

plaintiffs and defendants both appearing in court,

asking for an order dismissing this suit.

IT IS HEREBY ORDERED, ADJUDGED
AND DECREED BY THE COURT that this
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cause be and the same is hereby dismissed with

prejudice.

D. R. PAEKER,
Judge.

0. K.—JOSEPH C. CHENEY,
Attorney for Defendant. [17]

EXHIBIT "C'

In the Superior Court of the State of Washing-

ton, in and for Yakima County.

Court No. 23057.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and MRS. JANSSEN, His Wife,

Defendants,

and

In the Circuit Court of the State of Oregon for

Wheeler County.

Court No.

X. E. HALL and LIZZIE HALL, His Wife;

LEANDER HALL and LENA HALL, His

Wife; D. D. HALL and MARY HALL,
His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and JOHN
DOE EOLLETTE,

Defendants.
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STIPULATION.

IT IS HEREBY STIPULATED by and be-

tween the parties hereto, the plaintiffs in each ac-

tion appearing by and being represented by X. E.

HALL in his own proper person, and H. J.

SNIVELY, his attorney of record, and the de-

fendants in each case appearing by and acting

through J. M. JANSSEN in his own proper per-

son, and JOSEPH C. CHENEY, attorney of rec-

ord for said defendants in each case as follows:

1.

That the Yakima County case which is cause

No. 23057, Superior Court of Yakima County,

shall be set for trial before the court sitting with-

out a jury, on the 9th day of July, 1929, at 9:30

A. M.

2.

That the cause pending in the Circuit Court of

Wheeler County, Oregon, being cause No. ,

shall be dismissed with prejudice, and the con-

tempt proceeding known as State ex rel. case vs.

J. M. Janssen shall be dismissed.

3.

That the Guaranty Trust Company, a corpora-

tion, of Yakima, Washington, shall be the trustee

to carry out the terms of this stipulation as here-

inafter provided.

4.

That the defendant J. M. Janssen, and Johanna
H. E. Janssen, his wife, shall cause to be deeded
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to said trustee the land situate in Wheeler County,

Oregon, which is described in that certain deed

executed by X. E. Hall and Lizzie Hall to J. M.

Janssen, bearing date the 30th day of November,

1928, in trust for the purposes hereinafter speci-

fied, except 462.35 acres of land heretofore sold

to Ralph Folston.

5.

That said X. E. Hall and Lizzie Hall, his wife,

shall cause to be conveyed to said trustee the prop-

erty described in the complaint [18] in the Ore-

gon case, in paragraph 7 thereof, consisting of

261/2 acre tract and a 15% acre tract, situate in

Yakima County, Washington, near Emerald sta-

tion.

6.

Said trustee shall hold title to said property for

the sole purpose of securing any judgment that

may be rendered by the Superior Court of Yakima

Coimty, in said cause No. 23057, and in the event

that judgment is rendered in favor of the plain-

tilf in said case, then and in that event said trus-

tee shall sell the real property situate in the State

of Oregon, at private sale, within four (4) months

of the entry of the final judgment, (by final judg-

ment is meant a judgment either of the Superior

Court from which the time to appeal has elapsed, or

a final judgment of the State of Washington, in event

of appeal) and the proceeds thereof, shall be paid

by said trustee into the registry of the Superior

Court of Yakima County, to be appli<ied upon any

such judgment. That in the event that said Supe-
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rior Court of Yakima County enteres a judgment

in favor of the defendant and against the i)lain-

tiff, then in that event said trustee shall sell, within

the same period of time, the Yakima County real

property, and pay the proceeds into the registry

of the Superior Court of Yakima County, to be

applied upon said judgment. Said trustee shall

further, upon the entry of a final judgment as

above described, deed and transfer to the prevail-

ing party the property which said prevailing party

shall transfer to said trustee.

7.

That until the entry of the final judgment as

hereinabove described, the trustee is specifically

given the authority to renew, extend, or replace

any and all mortgages upon said Wheeler County

property, and said trustee is further authorized

and empowered to renew any and all mortgages,

or extend, or to place new mortgages in lieu

thereof, upon said Yakima County property.

8.

Said trustee is hereby authorized and em-

powered to use any and all legal measures to force

said parties to pay all of said charges and ex-

penses.

9.

In the event that said trustee makes any sale of

the real property hereinabove described, said trus-

tee shall be paid from the proceeds all costs and

expenses incurred by it in making any such sales,

including any coimnission or brokerage paid by it
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to any agent necessary to employ, and out of said

proceeds shall first be deducted a reasonable sum
to be agreed upon by H. J. Snively, attorney for

the plaintiffs, and Joseph C. Cheney, attorney for

the defendants, as compensation for services of

such trustee.

10.

It is further stipulated and agreed between the

said parties that the said Hall and said Janssen

each are to operate at their own expense the several

ranches now in their possession and control until

the final judgment is rendered in the Yakima

Comity case. In the event of either of them fail-

ing and neglecting to do this, the trustee is au-

thorized to take over the operation of the place

or land that is not being proper^ly operated and

operate the same during the existence of this trust,

and the trustee shall also do this in the case of

waste being permitted or committed by either of

said parties depreciating the property so in his

possession or control.

11.

In the event of the sale of any of the properties

herein referred to by the trustee, the prevailing

party shall have the option to buy said property

at the highest bona fide price obtainable, and the

amount of his judgment shall be considered as

cash [19] in the purchase thereof.

12.

In the event that the losing party shall pay any

final judgment obtained against him, prior to any

sale of said properties by the trustee, then and in
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that event the trustee shall deed and tran.sfer to

said losing party any of the properties or funds

received by it from said losing party or from his

property.

13.

If the properties or funds provided for the pay-

ment of any judgment that may be obtained by

either party against the other is not sufficient to

pay the same, together with the costs accruing

thereon, then such portion of said judgment as is

unpaid shall be collectable against any other prop-

erty of said property, it being the intention hereof

not in any way to limit the effect or lien of any

judgment obtained by either party against the

other.

14.

It is covenanted by and between the parties

hereto that as a condition precedent to this stipu-

lation having any effect whatsoever, that the con-

veyance to the trustee herein provided for shall

first be duly executed and delivered to the trustee,

and all suits and actions involved in this agree-

ment shall remain in statu quo until such convey-

ances have been executed and delivered, SAVE
AND EXCEPT, that the contempt proceeding

pending in Wheeler County, Oregon, being entitled

State of Oregon Ex rel. X. E. Hall et al. vs. J. N.

Janssens shall be continued subject to being re-

noted. It is further stipulated that the setting of

the Yakima County damage case for the 5th day

of June, 1929, shall be vacated.
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15.

Each party shall have the right to amend his

pleadings generally in the Yakima County case.

IN WITNESS WHEREOF the parties hereto

have hereunto set their hands this 28 day of May,

1929.

J. M. JANSSEN, in His Own Proper

Person.

X. E. HALL, in His Own Proper Per-

son.

H. J. SNIVELY,
Attorney for the Plaintiffs.

JOSEPH C. CHENEY,
Attorney for the Defendants. [20]

EXHIBIT "D."

In the Superior Court of the State of Washington,

in and for Yakima County.

No. 23057.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-

SEN, His Wife,

Defendants.

ORDER SETTING ASIDE STIPULATION
AND ORDERING REDELIVERY OF
DEED.

This cause came on regularly to be heard be-

fore the court upon the petition of the defendants
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J. M. Jansscn and Johanna H. E. Janssen, his

wife, for an order making- the Guaranty Trust

Company, a corporation, a party to this proceed-

ings, and for an order requiring plaintiffs and

said defendant Guaranty Trust Company, a cor-

poration, to show cause, if any they had, why the

stipulation entered into herein between the said

Janssen and said Hall on the 28th day of May, 1929,

should not be set aside, and the Guaranty Trust

Company instructed to reconvey certain described

property to the defendants Janssen which the said

Janssen had deeded to said Guaranty Trust Com-

pany in compliance with said stipulation.

Said cause came on to be heard before the court

on the 7th day of August, 1929, at which time same

was continued until the 14th day of August, 1929,

and thereafter came on to be heard upon affidavits

filed herein and upon testimony adduced in open

court and upon admissions made by the parties

hereto in open court; plaintiff appearing at said

hearing in person and by H. J. Snively his attor-

ney of record; the defendants J. M. Janssen and

Johanna H. E. Janssen, appearing by their attor-

neys of record Joseph C. Cheney and Elwood

Hutcheson; and the Guaranty Trust Company, a

corporation, having filed an answer herein wherein

they disclaimed all interest in the premises, and

further alleged that they did not accept the trust

set forth in the stipulation, and at no time ac-

cepted the transfer of said property, and at the

time of filing said answer filed with the clerk of

this court a quit-claim deed to said property, nam-
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ing the defendants herein as grantees; and the

matter having been submitted to the court upon

evidence oral, documentary and by affidavits, and

the court having heard the oral arguments of

counsel and having taken same under advisement,

and the parties having thereafter filed written

briefs herein and the court having duly considered

same, now, being fully advised in the premises, it

is hereby

ORDERED, ADJUDGED AND DECREED:
That the stipulation on file herein and referred to

in the petition of said defendants dated the 28th

day of May, 1929, be, and the same is, hereby set

aside and held for naught.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED : That the Guaranty Trust Com-

panj^, a corporation, be, and it is hereby ordered

to convey said property described in said petition

and in said stipulation to the defendants herein,

and the clerk of this court is hereby ordered and

directed to deliver to said defendants, or to their

attorneys of record, the quit-claim deed deposited

with him by said Guaranty Trust Company, a cor-

poration, forthwith, [21]

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED: That the deed executed by the

defendants Janssen on the 28th day of May, 1929,

conveying the property described in said stipula-

tion and in the petition above referred to, be, and

the same is, hereby set aside, cancelled and held

for naught.
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Done in open court his 14th day of December,

1929.

DOLPH BARNETT,
Judge. [22]

EXHIBIT ''E."

In the Superior Court of the State of Washing-

ton, in and for the County of Yakima.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and MRS. J. M. JANSSEN, His

Wife,

Defendants.

COMPLAINT.

Come now the plaintiffs and for cause of action

allege :

—

I.

That at aU times herein mentioned the plaintiffs

were and now are husband and wife.

II.

That at all times herein mentioned the defend-

ants were and now are husband and wife.

III.

That on or about the 29th day of November,

1928, the plaintiffs being the owners of 2399 acres

of land in Wheeler County, Oregon, subject to a

mortgage for $17,000.00, and also the owner of 360

head of cattle and 500 tons of hay located on said

land subject to a mortgage for $4500.00; that the
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total value of the equity of these plaintiffs in said

real estate and personal property, above the mort-

gage indebtedness amounted to $43,500.00.

IV.

That on or about the 29th day of November,

1928, the defendants were the owners of 553 acres

in the State of Montana, 20 acres located near Ken-

newick, Washington, 26.5 acres located near

Sunnyside, Washington, and 15 acres, located near

Sunnyside, Washington.

V.

That on or about said date it was agreed be-

tween the parties hereto to exchange said prop-

erties owned by plaintiffs and defendants, upon

the following terms, to-wit:

The plaintiffs would convey to the defendants

the real estate and personal property owned by

them, located in Wheeler County, Oregon, sub-

ject to the indebtedness against the same, of about

$21,500.00, and the defendants would convey to

the plaintiff 553 acres in the State of Montana

free from encumbrances, Lots Seventeen (17) and

Eighteen (18) in Highland Plat "B" near Kenne-

wick, Washington, free and clear of all encum-

brances, save and except the first mortgage of

$3250.00; and a 15 acre tract known as the Merrill

Tract near Sunnyside, Washington, subject to a

mortgage for $3000.00, and 26.5 acre tract known as

the Merrill Tract near Sunnyside, Washington,

subject to mortgages for $6000.00.
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VI.

That in order to iridii(;e the plaintiff to make

said exchange, the defendant J. M. Janssen, falsely

and fraudulently and with intent to deceive and

defraud the plaintiffs, represented to the plain-

tiffs as follows, to-wit: In connection with the 553

acres of land in the State of Montana, that the

same had a value of $8000.00, and it would pasture

400 head of cattle during the pasture season; that

as to the 20 acres near Kennewick, Washington,

known as Lots Seventeen (17) and Eighteen (18)

of Highland Plat [23] "B," according to the

plat thereof, that the same was free and clear of

all encumbrances, except a first mortgage for

$3250.00; that the irrigation assessments and

charges against the same was $10.00 per acre per

year for two years, and that after time it would

not exceed $2.50 per acre; that said land had an

ample supply of water to properly irrigate the

same; that the title was free and clear of all en-

cumbrances, save and except a first mortgage of

$3250.00 and that said land had a value of $15,-

000.00. That as to the 26.5 acres near Sunnyside,

known as the Merrill ranch, that the net returns

from the fruit crop during the season of 1928, was

between $10,000.00 and $11,000.00 net, and the said

land had a value of $31,000.00. That as to the 15

acre tract, known as the Merrill Ranch, that it had

a value of $15,000.00.

VII.

That in truth and in fact the 553 acres tract in

the State of Montana has a value of only about
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$1500.00; that it will not pasture during the pas-

ture season 400 head of stock and will furnish

pasture for only a small amount of stock, and that

the defendants well knew the actual condition and

value of said land at the time of making said

representations ; that in truth and in fact the repre-

sentations made as to the 20 acres, being Lots

Seventeen (17) and Eighteen (18) in Highland

Plat "B" near Kennewick, were false, and said

tract is practically worthless; that there is a sec-

ond mortgage against the same for $900.00; that

the title to said property is clouded by a Lis

Pendens; that the maintenance and pumping costs

are about $15.00 per acre per year and will con-

tinue at that amount or larger amounts for future

years; that said land has not had, and does not

have a sufficient quantity of water to properly

irrigate the fruit-trees thereon, and that on account

thereof the fruit that has grown for the past years

has been unmerchantable.

VIII.

That said defendants represented that plaintiffs

could get funds in THE YAKIMA VALLEY
FRUIT GROWERS' ASSOCIATION to finance

growing the crop for the season 1929 and subse-

quent seasons; that plaintiffs have been advised

by said association that on account of the fact that

there is insufficient water to irrigate and produce

merchantable fruit and that it will advance no

funds to finance the growing of a crop thereon.

IX.

That as to the 26^.5 acres known as the Merrill
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Eanch, near Simnyside, Washington, said land

was only of the value of $7500.00 and the net crop

returns for the year 1928 were only a small per

cent of the amount represented by the defendants;

that the defendants well knew the actual value of

said land and the amount of the net crop returns

at the time of making said misrepresentations.

X.

That as to the 15 acres known as the Merrill

Ranch, the same was only of the value of $4500.00

and the defendants well knew the actual condition

and value at the time of making said misrepre-

sentations.

XI.

That the plaintiffs were residents of Wheeler

County, Oregon, at the time said exchange was

made and were not familiar with land values in

the State of Montana, nor were they familiar with

land values or water right conditions and charges

near Kennewick, nor near Sumiyside, Washington,

and the plaintiffs relied solely upon said repre-

sentations and were induced thereby to exchange

the [21] properties owned by them for the prop-

erties owned by the defendants.

XII.

That on account of said facts the plaintiff's have

been damaged in the sum of $13,500.00.

XIII.

That the plaintiffs relying upon the representa-

tions made bv said defendants, did execute and
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deliver to the defendants a mortgage for $3000.00,

on the 15 acre tract herein described.

WHEREFORE the plaintiffs demand judgment

against the defendants and each of them for the

sum of 143,500.00, together with their costs and

disbursements to be taxed herein, and that the

mortgage given by the plaintiffs for $3000.00 on

the 15 acre tract be cancelled, set aside and held

for naught, and for such other and further relief

as may be just and equitable in the premises.

STEPHEN E. CHAFFEE,
Attorneys for Plaintiffs.

State of Washington,

County of Yakima,—ss.

X. E. Hall being first duly sworn on oath de-

poses and says: I am one of the plaintiffs in the

above entitled action; that I have read the forego-

ing complaint; know the contents thereof and that

the same is true as I verily believe.

X. E. HALL.

Subscribed and sworn to before me this 16th day

of January, 1929.

[Seal] STEPHEN E. CHAFFEE,
Notary Public in and for the State of Washington.

Residing at Sunnyside. [25]
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In the Superior Court of the State of Washington,

in and for Yakima County.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife,

Defendants.

ANSWER AND CROSS-COMPLAINT.

Come now the defendants J. M. Janssen and

Johanna H. E. Janssen, husband and wife, and for

their answer herein admit, deny and allege as fol-

lows:

1.

That they admit all of the allegations contained

in paragraphs 1, 2 and 4 of the plaintiffs ' complaint.

2.

That they deny each and every allegation con-

tained in paragraphs 3, 5, 6, 7, 8, 9, 10, 11, 12 and 13

of the plaintiff's' complaint herein.

As a further and affirmative answer and cross-

complaint, the defendants allege as follows:

1.

That at all times herein mentioned the plaintiffs

X. E. Hall and Lizzie Hall, and the defendants J.

M. Janssen and Johanna H. E. Janssen, were and

now are, respectively husband and wife.
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2.

That on or about the 29th day of November, 1928,

the plaintiffs falsely and fraudulently, and with the

intent to defraud and deceive the defendants, repre-

sented to the defendants that they were the owners

of certain real and personal property situated in

Wheeler County, Oregon, of the value of $80,000.00,

subject only to certain encumbrances amounting to

$21,500.00 ; that the real property referred to herein

included 350 acres of irrigable land, all of which had

been sown to alfalfa hay; that there was upon the

premises at least 500 tons of alfalfa hay in stack, 100

tons of straw hay, one ton of stock salt, 3' stock sad-

dles, 200 pounds of wheat and barley grain, and 70

chickens; that there was ample water available for

the irrigation of the aforesaid alfalfa land so that

at all times two cuttings could be had therefrom in

every crop season ; that all of the buildings, improve-

ments and machinery upon the premises were in a

first class condition; that there was, as part of said

property and premises, a permanent grazing permit

entitling the owners to graze 150 head of cattle upon

the Ochoco National Forest.

3.

That all of said representations were false and

were known by the plaintiffs to be false; that in

truth and in fact there is not to exceed 250 acres of

said premises that are irrigable and sown to alfalfa

hay; that there was not upon said premises to ex-

ceed 300 tons of alfalfa and meadow hay, and not to

exceed 50 tons of straw hay, and not to exceed 1300

pounds of stock salt, two stock saddles, 100 bushesZ
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of wheat and barley grain, 48 chickens; that there

was not sufficient water available for the irrigation

of the alfalfa land; and that it is impossible to ob-

tain [26] more tlian one cutting of hay from said

alfalfa land; that all of the buildings, improvements

and machinery upon said premises were in a run-

down and dilapidated condition and unfit for the

purposes for which they were designed; that the

plaintiffs had no more than a temporaiy grazing

permit for the grazing of 100 head of cattle upon

the Ochoco National Forest, which grazing privi-

lege the plaintiffs had waived and relinquished to

the United States ; that all of the real and personal

property of the plaintiffs was of not greater value

than $38,700.00 subject to encumbrances of $21,-

500.00.

4.

That these defendants believed and relied upon

all of said false and fraudulent representations, and

were thereby induced to and did enter into a certain

agreement in writing for the exchange of certain

real and personal property in the States of Wash-

ington and Montana for the property of the plain-

tiffs herein referred to ; that the wi'itten agreement

for the exchange of the properties was on or about

November 29, 1928, reduced to writing and executed

by the parties hereto in Yakima Comity, Washing-

ton, a true and correct copy of which said agreement

is attached hereto, marked Exhibit ^'A" and by ref-

erence made a part hereof to the same extent as if

set forth.

5.

That the defendants wholly relied upon the afore-
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said false and fraudulent representations, and were

thereby induced to, and did, carry out the terms and

conditions of said agreement upon their part to be

performed, and, on or about the 29th day of Novem-

ber, 1928, made, executed, and delivered to the plain-

tiffs all necessary instruments of conveyance for

consummating said agreement.

6.

That by reason of the premises the defendants

have been damaged in the siun of $41,300.00.

WHEREFORE, defendants demand judgment

that plaintiffs ' complaint be dismissed, and that they

defendants do have and recover judgment against

plaintiffs herein for the sum of $41,300.00, together

with their costs and disbursements.

H. C. MacBEAN,
JOSEPH C. CHENEY and

LESLIE H. DILLS,

Attorneys for Defendants.

State of Washington,

County of Yakima,—ss.

J. M. Janssen, being first duly sworn, on oath de-

poses and says: That he is one of the defendants

above named ; that he has read the foregoing answer,

knows the contents thereof, and that the same is

true.

J. M. JANSSEN.

Subscribed and sworn to before me this 28th day

of Feb., 1929.

JOSEPH C. CHENEY,
Notary Public for Washington, Residing at Yakima

Therein. [27]
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In the Superior Court of the State of Washington

in and for the County of Yakima.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife,

Defendants.

REPLY.

Come now the plaintiff's and for reply to the af-

firmative matter set forth in the answer and cross-

complaint herein, admit, allege and deny as follows

:

to-wit

:

1.

Replying to paragraphs 2, 3, 4, 5, and 6 of said

affimiative matter and cross complaint, deny the

same and each and eveiy allegation, matter and

thing set forth and contained therein, the same as if

set forth herein and specifically denied.

WHEREFORE the plaintiffs demand judgment

according to the praj'^er of their complaint on file

herein.

STEPHEN E. CHAFFEE,
Attorney for Plaintiffs.

State of Washington,

County of Yakima,—ss.

X. E. Hall, being first duly sworn on oath deposes

and says: I am one of the plaintiffs in the above-

entitled action ; that I have read the foregoing reply,
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know the contents thereof, and that the same is true

as I verily believe.

X. E. HALL.

Subscribed and sworn to before me this 20th day

of March, 1929.

STEPHEN E. CHAFFEE,
Notary Public in and for the State of Washington,

Residing at Sunnyside. [28]

EXHIBIT "F."

In the Circuit Court of the State of Oregon for

Wheeler County.

X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife; D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

COMPLAINT.

COME NOW the plaintiffs and for cause of suit

against the above named defendants complain and

allege

:

I.

That during all times herein mentioned X. E.

Hall and Lizzie Hall have been and now are husband

and wife.
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That during all times herein mentioned Leander

Hall and Lexa Hall have been and now are husband

and wife.

That during all times herein mentioned D. D.

Hall and Mary Hall have been and now are husband

and wife.

II.

That during all times herein mentioned J. M.

Janssen and Johanna H. E. Janssen have been and

now are husband and wife.

III.

That during all times in this complaint mentioned

on and prior to the 29th day of November, 1928, the

plaintiifs were the owners of 2399 acres of land situ-

ated in Wheeler County, Oregon, and more particu-

larly described as follows, to-wit:

The SWi/4 of the NEi^, the NWVk of the

NWi/4, the Si/o of the NW14 and the Si/o of

Section 6 in township 12, south of range 22,

East of the Willamette Meridian, save and ex-

cept one acre, more or less in the NWi/4 of the

NWi/4 a portion thereof deeded on November 8,

1900, to Sadie B. Hill and recorded in Vol. 3,

page 256 of Wheeler County, Oregon Deed

records, a portion thereof deeded on July 31,

1900 to A. J. Shrum and others and recorded

in Vol. 1, page 600 of Wheeler County, Oregon

deed records; and a portion thereof deeded to

John L. Hollinghead on February 11, 1909, and

recorded in Vol. 3, page 341 of Wheeler County,

Oregon Deed records, save and except a strip

of one acre deeded to Wheeler County, Oregon,
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for the Ochoco State Highway, all situated in

Wheeler County, Oregon, and containing 462.35

acres, more or less.

Also, all of Section 1; the EI/2 of the SE14 of

Section 2; The W/2 of Section 11; all of Sec-

tion 12; the NWi/4 of the NE14, the Ni/o of the

NW%, and the SW14 of the NWi/4 of Section

13; and the NEi/4 of Section 14 saving and ex-

cepting from said Section 1, first described and

referred to the following portions thereof, to-

wit:

The NE14 of the NE14; also a tract of 24

acres deeded to W. G. Sasser located in the

NWi/4 of the NE14 and the NEi/4 of the NEi^
of said Sec. described as follows: Commencing

at the NE corner [29] of the NW14 of the

NE14 of said Section 1; thence running W. on

Tp. line 96 rods to the middle of a small stream

at the S. end of Nelson Street, in Mitchell, Ore-

gon; thence in a Southerly direction 40 rods;

thence E. to a point 40 rods due S. of the place

of beginning; thence N. 40 rods to the place of

beginning; Also excepting a tract of about %
acre deeded to W. T. Maxwell, located in the

NE14 of the NEi/4 of Section 1 above named

and described as follows: Beginning at a point

4 chains and 74 links W. on the Tp. line from

the NE corner of the NEi/4 of the NW14 of Sec-

tion 1 above named ; thence S. 14 degrees W. 100

feet thence W. 100 feet; thence No. 100 feet;

thence E. 100 feet to the place of beginning;

also excepting l^ of an acre deeded to J. M.
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Johnson, in the NEi^ of the NW^^ of said Sec-

tion 1 bonnded as follows: Beginning on the

W. side of Nelson Street at a stone marked "R"^

at the SE corner of the Charles Nelson lot in

the town of Mitchell, Oregon; thence East 10

feet ; thence South 100 feet ; thence W. 100 feet

;

thence North 100 feet; thence E. 90 feet to the

place of beginning, containing approximately

1933 acres, and located in Wheeler County,

Oregon. All of last above described lands being

in Tp. 12 S. R. 21, E. W. M., Also all water

and water rights appurtenant to all of the above

described land.

which said land was improved with good buildings

and fencing, having two houses, 3 barns, 2 gran-

aries, 2 garages, 2 hen houses, 2 bunk houses, a

blacksmith shop, and other sheds located upon said

premises and being fenced and cross-fenced with

good fences amounting in all to 12 to 13 miles of

fencing and which said land was well watered and

was reasonably woi-th the sum of $40,000.00. That

against the said premises there were encumbrances

totaling $17,000.00 and that the net value of said

real premises was $23,000.00.

That at said time the plaintiffs owned 360 head of

cattle, 500 tons of hay, 15 head of horses, 8 sets of

harness, 3 saddles, 2 two-section spring tooth har-

rows, one discA: harrow, one two-way plough, one 3

section peg tooth harrow, tw^o walking ploughs, one

five shovel cultivator, one two shovel cultivator, one

fanning mill, one com planter, one riding plough,

two mowers, one rake, three wagons, one blacksmith
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outfit, one new separator, one old separator, one

binder, one drill, hay derricks and stackers, 70

chickens, ten turkeys, one drag saw, 100 tons of

straw, two hay frames, two hay forks, several wire

stretchers, forks, shovels, and small tools, cross-cut

saw, and hand-saw, 2000 lbs of stock salt, 200

bushels of grain, several hay slings, quantity of posts

and lumber, barb-wire and nails, and much other

miscellaneous personal property and tools used in

and about the farm, which said personal property

was reasonably worth $31,000.00, and was incum-

bered in the sum of $4500.00, and was of a net value

over and above incumbrances of $26,500.00 and that

the real premises and personal property herein de-

scribed was used together in the operation of a farm

and was a going concern, well-stocked and equipped

and as such was reasonably worth the gross value

of $71,000.00, and was worth above all encumbrances

against the said property the net sum of $49,500.00.

IV.

That on or about the middle of November, 1928,

one Mellar, who was acting as the agent of defend-

ants and as a co-conspirator with defendants, as is

hereinafter more particularly alleged, approached

the plaintiffs and entered into negotiations with the

[30] plaintiffs for the trading of certain real and

personal property above described for certain real

and personal property claimed to have been owned

by the defendants.

V.

That thereafter about the 25th day of November,

1928, the defendant J. M. Janssen and the said
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Mellar again approached the x>laintiff for the mak-

mii; of said trade; and from then until the 29th day

of November, 1928, constantly, both day and night,

worked upon the plaintiffs and urged the said trans-

action upon the plaintiffs and made representations

as hereinafter more particularly set forth and

finally persuaded the plaintiffs to enter into a trade

of the real premises and personal property.

VI.

In said trade of the said property the plaintiffs

made, executed and delivered to J. M. Janssen their

certain warranty deed wherein and whereby they

conveyed to J. M. Janssen the real premises above

described, subject to encumbrances in said deed

mentioned, totaling $17,000. That said deed was

duly signed, sealed witnessed, acknowledged so as

to be entitled to record and was recorded in Volume

18 of Deeds at page 520 thereof, in the office of the

Clerk of Wheeler County, Oregon on the 28th day

of December, 1928. And on the same day, the plain-

tiffs made, executed and delivered to J. M. Janssen

their certain bill of sale in writing wherein and

whereby the personal property above referred to was

conveyed to J. M. Janssen.

VII.

And that thereafter, on the 14th day of December,

1928, the defendants made, executed and delivered

to X. E. Hall and D. D. Hall the certain warranty

deed wherein and whereby they conveyed to the said

plaintiffs X. E. Hall and D. D. Hall 553.41 acres of

land in the county of Beaverhead, Montana, which
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said land is more particularly described as follows,

to-wit

:

Lots two (2) three (3) and Four (4) the East

half of the Southwest quarter. The Southwest

quarter of the Northwest quarter and the

Southeast quarter of Section eighteen (18)

also Lots one (1) Two (2) Three (3) and Four

(4) of Section Nineteen (19) Township Twelve

(12) South of Range Eight (8) West of the

Montana Principal Meridian in Montana, con-

taining five hundred fifty-three acres and 41/100

acres—including the South half of the northeast

quarter of Sect. 18 in Township Twelve South

of Range eight west of the Principal Meridian,

Montana.

Which said land is hereinafter known as '

' The Mon-

tana Land."

That on said 14th day of December, 1928, as a

part of the same transaction hereinabove referred to,

the said defendant made, executed and delivered

their certain warranty deed, wherein and whereby

they conveyed to the said plaintiffs D. D. Hall and

Mary Hall, husband and wife, fifteen and one-half

(15%) acres of land, situated in the County of

Yakima, State of Washington, which said land is

more particularly described as follows, to-wit

:

Beginning at a point 257.5 feet East of the

Southwest comer of the Southeast i/4 of the

Southeast i^ of Section 33, Township 10 North

Range 22 East Will. Mer., running thence

North 627 feet; thence North 86 deg. 42' West

365 feet; thence North 74 Deg. 03' West 558
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feet ; thence South [31 ] ] 8 I)e^. 20' West 854

feet to the South line of the Southeast ^4 thence

East to the point of beginning, being 151/2 acres

more or less. Together with the water rights

thereunto belonging and together with the ap-

purtenances thereto belonging.

And which land is hereinafter known as the fif-

teen and one-half acre tract.

That on said 14th day of December, 1928, the said

defendants made, executed and delivered to X. E.

Hall and Lizzie Hall, husband and wife their certain

warranty deed wherein and whereby they conveyed

to the said plaintiffs, a tract of land consisting of

26^2 acres in the county of Yakima, State of Wash-

ington, which said land is more particularly de-

scribed as follows, to-wit

:

All that portion of the Southwest quarter of

section 33, Township 10 North, range 22 E. W.
M., excepting therefrom the following; a 90

feet right of way deeded for Snipes Mountain

Lateral; 120 foot strip of right of way deeded

to O. W. R. & N. Co. : the West 100 feet of the

southwest quaiter of the southwest quarter of

the southwest quarter lying south of the O. W.
R. & N. Co., right of way and the county road

lying along the south line of said section except-

ing all other rights of way, if any, over and

across said premises.

And which said tract is hereinafter known as the

twenty-six and one-half (26^2) acre tract.

And on the said 14th day of December, 1928, and

as a part of the same transaction, the said defend-
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ants made, executed and delivered their certain war-

ranty deed wherein and whereby they conveyed to

the said Leander Hall a certain tract of land in

Benton County, State of Washington, which said

tract is more particularly described as follows, to-

wlt:

Highland Plat B. Block 17 and 18 Kenne-

wick, Washington according to the recorded

plat thereof situate and being in the Southwest

% of the Northeast % of Section 3 Township 8

North, Range 29, East W. M.

And which said tract is hereinafter known as the

Kennewick tract.

VIII.

That throughout the transaction hereinabove re-

ferred to, the defendants, by J. M. Janssen, in per-

son, and by their agent, the said W. W. Mellar with

intent that the plaintiffs should rely thereon and for

the purpose of inducing the plaintiffs to enter into

the transaction hereinabove described and with in-

tent to cheat, wrong and defraud the plaintiffs,

made and reiterated false and fraudulent statements

and representations, the said defendants and their

Agent, the said W. W. Mellar, well knowing that

the said representations and statements were false.

IX.

That said defendant J. M. Janssen, with the pur-

pose and intent as above set forth stated to and rep-

resented to the plaintiffs that the Montana Land

hereinabove described was good grazing land and

would pasture 400 head of cattle during the grazing
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season of each year and was well watered, with four

or five springs and that it was leased for one year

and that by the said lease, the lessee [32] was re-

(juired to pay the taxes. That said statements and

representations were false and deliberately false

and untrue and were made with the intent of induc-

ing the plaintiff to rely upon the same in entering

into the transaction above referred to and were

made to plaintiff in the State of Oregon and of

Washington at a long distance from the real prem-

ises, known as the Montana land, and were made

with the knowledge and intent that the plaintiffs

would have no opportunity of inspecting the said

land and at a time of year when the plaintiff would

have no opportunity of inspecting the said land

prior to the exchange of property.

That in truth and in fact, the said Montana land

was poor grazing land, thinly grassed and capable

of grazing not more than forty head of cattle during

the grazing season each j^ear and was not watered

by any springs and has only one water hole upon

the said premises and was leased mitil April 30, of

1930, and under terms which require the owner of

said land to pay the said taxes.

X.

That the said Mellar, as the Agent of the defend-

ants and as a co-conspirator with the defendants and

with their knowledge and as a part of said conspir-

acy hereinafter set forth and with the intent that

the plaintiff should be induced by and rely upon the

said representations and statements and be per-

suaded thereby to enter into the transaction and



54 J. M. Janssen vs.

trade of property as above set forth, and with the in-

tent to wrong, cheat and defraud the plaintiffs wil-

fully and falsely represented to plaintiffs that the

Montana land was as represented by the defendants

and was reasonably worth the sum of $7000. That

said representation was made with the knowledge

that the plaintiffs w^ould have no opportunity to in-

spect said land during the transaction of said deal

or prior to the exchange of said property and said

representation was false and untrue and that the

said Montana Land was worth not to exceed $2000,

which said fact the said Mellar and the defendants

W'Cll knew at the time the said representations were

made.

XA.
That among the representations above described,

the defendants represented to the plaintiffs concern-

ing the Kennewick land that the water for the said

Kennewick land would cost the sum of $10.00 per

acre for two years and then would cost from a $1.50

per acre to $2.50 per acre for each year after, and

that there was plenty of water, and that the plain-

tiffs would have all the water they wanted for irri-

gation. That 200 apple boxes which were upon the

premises and were worth the sum of $34.00 went

with the premises and that the Association would

finance the plaintiffs in their farming operations and

take care of the crop and that he had been financed

and taken care of by the said Association in the

farming of the said premises, and that the said

premises were subject only to a mortgage for $3',-

250.00 which would not become due from 3 to 5

years. That the said representations concerning
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the Kennewick land were false and deliberately false

and were made by the defendant J. M. Janssen wil-

fully and with intent that the plaintiffs should rely

thereon, and as an inducement to the plaintiffs to

enter into the said trade of XJi'operties and that as

an inducement for the plaintiff to rely upon the said

representations, the said J. M. Janssen represented

to the plaintiffs that he had secured loans upon the

property within the last year and that he knew per-

sonally that the title was O. K. and that the plain-

tiff's might rely upon his word and that the abstract

to the premises was in the City of Tacoma, Wash-

ington, and [33] was held by the parties having

the note upon the said place. That all of said rep-

resentations were false and in truth and in fact

the water rent for the premises varied from $15.65

per acre to $20.00 per acre and no deduction in rates

is planned or contemplated, and it is not in contem-

plation that the water charge shall ever be a $1.50

or $2.50 per acre and there is not sufficient water

for the irrigation of said premises, and the supply

of water is so short as to cause trees to dry up and

die and the crop from the said premises to be very

short and unsaleable, and in truth and in fact the

Association referred to by the defendant in making

such representation had already refused to finance

the defendant in the fanning of said place or in

caring for his said crop and will not finance the said

place or care for the said crop and that in addition

to the mortgage for $3250.00 named by the defend-

ant, there is an additional mortgage of $900.00 due

in January 17, 1930, and the $3250.00 mortgage is
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due in March 17th, of 1930, in place of 1931 or 1933

as represented by defendant, and that there were

back taxes against the said premises aggregating

$107.00 which were a lien upon the said premises,

and water charges aggregating $30.00 which were

a lien upon the said premises, and that there had

been filed against the said premises a Lis Pendens

by the Administrator of the Estate of Frank Susan,

Deceased, in a suit in Tacoma, Washington, in which

the said Administrator is claiming an interest in the

said real premises, all of which the defendant J. M.

Janssen, well knew at the time of the making of said

representations.

XI.

That the said W. W. Mellar acting as Agent of the

defendants and as co-conspirator with the defendants

and with intent to wrong, cheat, and defraud the

plaintiffs, and as a part of the plan and scheme of

the defendants, and with defendants knowledge and

consent, willfully, falsely and fraudulently repre-

sented to plaintiffs that the real premises herein

known as the Kennewick Tract were reasonably

worth the sum of $15,000.00 which said representa-

tion was false and untrue. In truth and in fact

the said premises are worth not exceeding the sum
of $6000.00.

XII.

That the defendant J. M. Janssen, as an induce-

ment to plaintiff to enter into said transaction and

exchange and with the intent that the plaintiff

should rely thereon willfully and falsely and with

intent to wrong, cheat and defraud the plaintiffs,
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represented to plaintiffs that the water charge

upon the 151/2 ^^^rc tract herein described was $10.00

per acre for the next year and that thereafter it

was 12.50 per acre for a term of years and there-

after $1.50 per acre for a term of years, and that

said representation was false and untrue and in

truth and in fact the water charge upon the said

premises is $11.50 per acre for the next six years

and after that a reduction is contemplated all of

which the defendant well knew at the time he made
said representations.

XIII.

That the said W. W. Mellar as Agent of the de-

fendants and as co-conspirator with the defendants

and in pursuit of the common design to injure,

defraud and cheat these plaintiffs, willfully and as

an inducement to the plaintiffs to enter into said

deal and with intent that the plaintiffs should rely

upon said representations represented to plaintiffs

that the 151/^ acre tract was reasonably worth the

sum of $15,000.00, [34] which said representa-

tion was made with the knowledge and consent of

the defendants and was false and untrue. In truth

and in fact the said premises are worth not exceed-

ing $4550.00 all of which the said W. W. Mellar and

the defendants well knew.

XIV.
That the defendant J. M. Janssen as an induce-

ment to plaintiffs to enter into said transaction and

with the intent as above set forth concerning all

other representations made by the said defendant,

falsely and fraudulently represented to plaintiff's
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as a means of establishing the value of the 261/2

acre tract, that the net income from the said tract

during the year 1928 was between $10,000.00 and

111,000.00. That said representation was false and

willfully false, and in truth and in fact the said

premises did not produce during the year 1928 more

than $5000.00 worth of fruit as a gross crop. All

of which the defendant well knew at the time said

representation was made.

XV.
That the said W. W. Mellar as Agent of the de-

fendants and with their knowledge and consent and

as part of the conspiracy to cheat and defraud the

plaintiffs and with intent as hereinabove set forth

concerning all other representations made by the

said W. W. Mellar falsely and fraudulently repre-

sented to plaintiffs that the 261/2 acre tract was rea-

sonably worth the sum of $30,000.00 whereas in

truth and in fact said tract was worth not exceed-

ing the sum of $20,000.00 all of which the said

W. W. Mellar and the defendants well knew.

XVI.

That all of the representations hereinabove set

forth by the said J. M. Janssen made were false

and fraudulent and were made by the said defend-

ant willfully and with full knowledge of their false-

ness and were made as inducements to the plain-

tiffs to enter into said transactions and with intent

that the plaintiffs should rely thereon and be guided

thereby and the said defendants well knew that the

said representations and each of them were false
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and made the same for the pin^pose of WT'oriC!:ing,

cheating and defrauding the plaintiffs.

XVII.

That all of the representations as hereinahove

set forth made by W. W. Mellar were made as

Agent of the defendants and with their full knowl-

edge and consent and as a part of a scheme on the

part of the said W. W. Mellar and the said de-

fendants to wrong, cheat, injure and defraud the

plaintiffs, and as inducements to the plaintiffs to

enter into the said deal and with intent that the

plaintiffs should rely thereon and were false as

above set forth and willfully false and that the de-

fendants and the said W. W. Mellar well knew

that the said representations and each of them were

false.

XVIII.

That the said W. W. Mellar as a part of said

scheme to injure and defraud the plaintiffs and

with the knowledge and consent of the defendants

and with the intent on the part of the said Mellar

and the defendants that the said plaintiffs might

thereby be induced to place further reliance upon

the representations of the defendants, falsely and

fraudulently represented to the plaintiffs that he

had known the said defendants for a great number

of years and that the said defendant [35] was

an honest, upright man and that his word could be

relied upon, all of which was false as the said

W. W. Mellar well knew.

XIX.

That the plaintiffs entered into the said transac-
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tion and made the exchange of properties as herein-

above set forth relying fully upon the representa-

tions herein set forth on the part of the said defend-

ant, J. M. Janssen, and his Agent and co-conspira-

tor, W. W. Mellar, and not otherwise, and the said

plaintiffs believed the said representations made as

herein set forth and induced thereby and not other-

wise, entered into the exchange of property as

herein set forth and would not have entered into

said transaction or made said trade save for his

reliance upon the false and fraudulent representa-

tions made by the defendants and Mellar, their

agent, as in this complaint described.

XX.
That after the exchange of property hereinabove

set forth and before the plaintiff had notice or

knowledge of the falsity of the representations

made as above set forth, or of the fraud that had

been practised upon the plaintiff, the plaintiff ex-

pended the following amounts, to-wit : $45.00 for in-

surance upon the buildings upon the 15% acre

tract
; |75.00 for insurance upon the buildings upon

the 261/^ acre tract; $87.76 water rent on the Kega-

newick land; $50.00 in building an addition to the

cabin upon the 261/2 ^cre tract; $261.86 paid to the

defendant and to the holders of the mortgage on

the Washington property as interest; $10.00 for

association fees on the 15% acre tract and 26%
acre tract

; $200 for labor upon the 26% acre tract

;

$25.00 for the trimming of the trees upon the Ken-

newick tract
; $40 for posts and lumber to fence and

repair the 15% acre tract making a total of $794.62
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exi)cride(l by the plaintiffs in conserving and im-

proving the premises received from the defendants

and expended before plaintiffs had knowledge of

the fraud that had been practiced upon them.

XXI.
That in pursuance of said transaction the plain-

tiff expended the sum of $500 in moving to the

premises in Washington all before the plaintiffs

had knowledge of the fraud that had been practiced

upon them.

XXII.

That as a part of the transaction hereinabove set

forth, the plaintiffs, D. D. Hall and Mary Hall

made their promissory note, in writing to the de-

fendant J. M. Janssen and secured the same by a

properly executed and acknowledged mortgage

upon the 151/2 acre tract as hereinabove described.

XXIII.

That W. W. Mellar and a man by the name of

Follette, whose given name is to the plaintiffs un-

known and who is therefore herein designated as

John Doe Follette were partners and acting to-

gether in all matters hereinabove set forth and that

throughout the entire transaction herein mentioned

and defendants in making the representation herein-

above set forth was acting with the knowledge and

consent of the said John Doe Follette and acting

as the Agent of the said John Doe Follette in so

far as the firm of Mellar and Follette are con-

cerned in said deal and that [36] as a part of

the transaction hereinabove set forth, and as a re-
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suit of the false and fraudulent representations

and practices of the said W. W. Mellar and as a re-

sult of the fraud practiced upon the plaintiff by

the said W. W. Mellar and on his own behalf and

that of the said Follette and of the other defend-

ants herein the plaintiffs X. E. Hall and Lizzie

Hall his wife made, executed and delivered to the

said Mellar and Follette four certain promissory

notes for $500 each and the plaintiff X. E. Hall

and Lizzie Hall his wife made, executed, acknowl-

edged and delivered to the said Mellar and Follette

a mortgage covering the 261^ acre tract herein-

above described to secure the payment of the said

note that the plaintiffs are uncertain as to whether

the said note and mortgage were made in favor

of W. W. Mellar or in favor of Follette or in favor

of both Mellar and Follette and were uncertain

as to whether the notes were signed by Lizzie Hall

or not but neither the plaintiff X. E. Hall nor

Lizzie Hall nor either of them, at any other time

executed any promissory note to either of the de-

fendants W. W. Mellar and Follette, or the defend-

ant John Doe Follette or either of them or to any firm

of Mellar and Follette and that the notes and mort-

gage, so executed were executed and delivered as a

result of the fraud and deceit practiced upon the

plaintiffs by the defendant W. W. Mellar, acting

for himself and the remaining defendants in this

case and were given as a commission and were the

fruit of the fraud practiced upon this plaintiff.

XXIV.
That the defendants have mortgaged the personal
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property delivered to them in said transaction in

the sum of -fCiOOO being an increase of $1500 over

and above the incumbrance that was against the

said jjersonal property at the time of the said

transaction and that the said mortgage was so

placed upon the said personal property by the said

defendant J. M. Janssen as a part of a scheme to

cheat, ruin, injure and defraud this plaintiff.

XXV.
That the defendants have since the said transac-

tion sold and disposed of part of the personal prop-

erty delivered to them in said transaction and that

the plaintiffs have no way of knowing and cannot

laiow the exact amount of the personal property

so disposed of, or the amount of the proceeds from

the sale of the said personal property and that the

defendants should be required to account to the

plaintiff for the said personal property and for the

proceeds of all personal property received by them.

XXVI.
That the defendants are intending to and are

attempting to have and will unless restrained by

this court sell and dispose of the real and personal

property transferred to them by the plaintiff herein

and will encumber the same to an extent that it will

render the decree of this court in this suit ineffec-

tive unless the said defendants are restrained by

order of this court from so doing, and that the said

defendants will transfer or encumber said property

as a further part of the scheme of these defendants

to injure and defraud the plaintiffs.
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XXVII.
That unless restrained by this court, the defend-

ant J. M. Janssen will sell and dispose of the $3000

note and mortgage given him by the plaintiff D. D.

Hall and Mary Hall his wife, as a part of his

scheme for defrauding the plaintiffs and [37]

such action if permitted by this court will render

the decree of this court ineffective.

XXVIII.
That unless restrained by this court, the defend-

ant W. W. Mellar and John Doe Follette will sell

and dispose of the four $500 notes, hereinabove de-

scribed and of the mortgage securing the same and

that such action, if permitted by this court will

render the decree of this court ineffective and that

a part of the remedy sought by the plaintiffs in

this suit is surrender and cancellation of the said

four $500 notes and the mortgage securing the same

and of a surrender and return to the plaintiff of

the real premises and personal property in this

suit described.

XXIX.
That heretofore and prior to the beginning of

this suit, the plaintiff offered and endeavored to

return all things received by them in said transac-

tion and asked to be placed in the position they

were in before the transaction arose and the said

trade was consummated.

XXX.
That the plaintiffs are ready, able and willing to,

and hereby offer to re-convey and deliver to tlie
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defendants all things received by the said plaintiffs

or any of them in the said trade or transaction and

will upon decree or order of this court execute and

deliver into court or to the defendants or any of

them, as the court may direct, property and suffi-

cient conveyances and documents to transfer all

of said property, real and personal, to the defend-

ants as it was prior to the beginning of this trans-

action.

XXXI.
That by all of the fraud and deceit as in this

complaint alleged, plaintiffs have been defrauded

and deprived of more than $35000.

WHEREFORE plaintiffs pray that an order

immediately issue out of this court enjoining and

restraining the defendant J. M. Janssen and Jo-

hanna H. E. Janssen, and each of them, from sell-

ing, disposing of, giving away, exchanging, encum-

bering, or in any wise disposing of any of the real

or personal property received by the said defend-

ants from the plaintiffs herein, or any of them,

and for selling, disposing, expending, exchanging,

or in anywdse disposing of any proceeds received

by the said defendants or either of them from the

sale of any of the property received by them, or

either of them from the plaintiffs herein, and en-

joining and restraining the defendants J. M. Jans-

sen and Johanna H. E. Janssen from selling, as-

signing, transferring, giving away, depositing as

collateral, or in any wdse disposing of or encumber-

ing the 13000.00 note and mortgage received by

them from the plaintiffs D. D. Hall and Mary Hall,
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his wife, and enjoining and restraining the defend-

ants, W. W. Mellar and John Doe FoUette and

each of them from selling, assigning, disposing of,

depositing as collateral or in any wise encumber-

ing the four $500.00 notes and mortgage securing

the same received by them or either of them from

the plaintiffs X. E. Hall and Lizzie Hall, his wife.

And for a decree of this court that all the

transactions between plaintiffs and defendants, or

any of them, be cancelled and set aside and held

for naught, and that the plaintiffs be placed

in status quo.

And for a decree of this court that the deed from

the plaintiffs X. E. Hall and Lizzie Hall, his wife,

to the defendants [38] J. M. Janssen, be sur-

rendered into court and cancelled and that the Bill

of Sale from the plaintiffs X. E. Hall and Lizzie

Hall, his wife, to the defendants J. M. Janssen and

his wife, be surrendered into court and cancelled

and that the plaintiffs be placed into immediate

possession of all of the real premises in this com-

plaint described as lying in Wheeler County, Ore-

gon, and be placed by the sheriff in immediate

possession of all personal property in this com-

plaint described now remaining in the hands of the

defendants herein.

And for a further decree that the defendants be

required to procure the cancellation of the $6000

mortgage placed upon the personal property as in

this complaint alleged or the reduction of said mort-

gage to the sum of $4500.00, and that if they fail

so to do the plaintiff have judgment against the
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defendants and each of them for the said sum of

$1500.00.

And for the further decree that the defendants

be required to surrender into court the $3000.00

note and mortgage given by D. D. Hall and Mary
Hall, his wife, and that the same be cancelled and

that the defendants Mellar and Follette be re-

quired to surrender into court the four $500.00 notes

and mortgage given them or either of them as com-

mission in the transaction herein set forth and that

the defendants, J. M. Janssen, be required to ac-

count to the plaintiffs for the personal property

transferred to the said Janssen defendants, as in

this complaint described, and for the proceeds of

all personal property sold by the said Janssen.

And that the plaintiffs have judgment against

the defendants and each of them for the sum of

$500.00 expended by the plaintitfs in moving to the

Washington property, together with further sum
of $794.62 expended by the plaintiffs in protecting

and improving the Washington property.

And for a further decree that upon payment of

the judgment as rendered in said decree the plain-

tiffs convey to the defendants the real property in

this complaint described as located in the States of

Washington and Montana.

And that plaintiffs have and recover judgment

against the defendants and each of them for their

costs and disbursements herein.

And for such other and further relief as to this

court may seem meet and equitable in the premises.

FEE & RANDALL,
Attys. for Plffs.
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State of Oregon,

County of Umatilla,—ss.

I, X. E. HaD, being first duly sworn, depose and

say, I am one of the within named plaintiffs, that

I know the contents of the foregoing complaint and

I believe the same to be true.

X. E. HALL.

Subscribed and sworn to before me this 13th day

of Feb., 1929.

[Seal] C. Z. RANDALL,
Notary Public for Oregon.

My commission expires July 15, 1932.

State of Oregon,

County of Umatilla,—ss.

I, C. Z. Randall, one of the attorneys for plain-

tiffs in the above-entitled cause, hereby certify that

I have compared the foregoing copy of complaint

with the original herein, and the same is a true

copy of the whole thereof.

C. Z. RANDALL,
One of the Attorneys for Pltffs.

Dated Feb. 15, 1929. [39]
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In the Circuit Court of the State of Oregon in and

for Wheeler County.

X. E. HALL and LIZZIE HALL, His Wife;

LEANDER HALL and LEXA HALL, His

Wife; D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

ANSWER OF DEFENDANTS J. M. JANSSEN
AND JOHANNA H. E. JANSSEN, HIS
WIFE.

Come now the defendants, J. M. Janssen and Jo-

hanna H. E. Janssen, and for answer herein admit,

deny and allege:

1.

That they admit the allegations contained in

paragraphs 1, 2, 7 and 22.

2.

That they deny the allegations contained in para-

graph 6 of the plaintiffs' complaint herein, except

that these defendants received a deed of conveyance

which was thereafter recorded in volume 18, page

520 of the Deed records of Wheeler County, Ore-

gon, and that they concurrently therewith received
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a certain bill of sale, Exhibits ''C" and ''D" at-

tached hereto.

3.

That they deny each and every allegation in the

plaintiffs' complaint contained in paragraphs 4, 5,

6, 9, 10, lOA, 11, 12, 13, 14, 15, 16, 17, 19, 22, 21,

23, 24, 25, 26, 27, 28, 29, 30 and 31.

4.

That they answer j)aragraph 3 of the plaintiffs'

complaint by denying that the plaintiffs other than

X. E. Hall and Lizzie Hall were the owners of the

real and personal property therein described.

The defendants deny that the land in said para-

graph described was improved by good buildings

and fences; deny that there were 12 or 13 miles of

fencing, and that in fact there was not to exceed 7

miles of fencing upon said premises. The defend-

ant deny that said land was well watered, but was

in fact poorly and inadequately watered; deny that

said land was reasonably worth the sum of $40,-

000.00, but was in fact not worth to exceed

$3,700.00 net.

Defendants deny that plaintiffs owned 360 head

of cattle but in fact did not own to exceed 300 head

of cattle ; deny that plaintiffs owned 500 tons of hay,

but in fact did not own to exceed 300 tons of hay,

nor did said plaintiffs own more than 2 saddles, 48

chickens, 50 tons of straw, any small tools, 1300

poimds of stock salt, 100 bushels of grain, or other

miscellaneous personal property and tools used in

and about the farm.
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Defendants deny that the personal property in

plaintiffs' complaint described was worth $31,-

000.00, or was of a net vahie over and above en-

cumbrances of $26,500.00, but in truth and in fact

the net value of said personal property did not ex-

ceed the sum of $13,500.00. [40]

Defendants further deny that the real and per-

sonal property in said paragraph 3 described con-

stituted a well stocked and equipped farm of the

gross value of $71,000.00, or was worth above all

encumbrances the net sum of $49,500.00, but in

truth and in fact said real and personal property

was not worth to exceed $38,700.00, subject to en-

cumbrances in the sum of $21,500.00 or did not

exceed a net value of $17,200.00.

5.

Defendants deny each and every allegation in the

plaintiffs' complaint contained in paragraph 18

except "that the said defendant was an honest and

up-right man, that his word would be relied upon."

As a further answer and affirmative defense, the

defendants J. M. Janssen and Johanna H. E. Jans-

sen, his wife, allege:

1.

That at all times herein mentioned these defend-

ants were and now are, husband and wife.

2.

That at the time of the commencement of this ac-

tion there was and now is another action pending

in the Superior Court of the State of Washington,
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in and for Yakima County, between the plaintiffs

X. E. Hall and Lizzie Hall, his wife, as plaintiffs

therein, and J. M. Janssen and Johanna H. E.

Janssen, his w^ife, as the defendants, and for the

same cause of action as that in the complaint herein

stated, and alleged.

3.

That heretofore and on or about the 16th day of

January, 1929, the plaintiffs X. E. Hall and Lizzie

Hall, his wife, commenced an action in the Su-

perior Court of the State of Washington in and for

Yakima County, wherein the said X. E. Hall and

Lizzie Hall, his wife, are plaintiffs and J. M. Jans-

sen and Mrs. J. M. Janssen, his wife, are defend-

ants, and that a copy of the summons and complaint

in which action was, on or about January 16, 1929,

served upon the defendants therein named, which

defendants are one and the same persons as the

defendants Janssen herein, a copy of which sum-

mons and complaint is hereto annexed and marked

Exhibit "A," and by reference made a part hereof

to the same extent as if fully set forth. (Copy of

said Exhibit "A" being attached to the complaint

in this action in Federal Court as Exhibit "E.")

4.

That thereafter, and within the time allowed by

law, these defendants appeared in the aforesaid

action in the Superior Court of the State of Wash-
ington, in and for Yakima County, and thereafter

duly filed and served their answer therein, a copy

of which is hereto annexed, marked Exhibit "B,"
and by reference made a part hereof to the same
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extent as if herein fully set forth. (Copy of said

Exhibit "B" being attached to the complaint in this

action in Federal Court as a portion of Exhibit

"E.")

5.

That by reason of the premises, the cause of ac-

tion set forth in the complaint herein should be

abated.

As a further Answer and AflSrmative Defense, the

defendants allege : [41]

1.

That at all times herein mentioned, the defend-

ants J. M. Janssen and Johanna H. E. Janssen

were, and now are, husband and wife.

2.

That the plaintiffs X. E. Hall and Lizzie Hall,

his wife, prior to the commencement of this action,

had commenced an action in the Superior Court

of the State of Washington, in and for Yakima

County, wherein the said plaintiffs X. E. Hall and

Lizzie Hall are plaintiffs, and the defendants J. M.

Janssen and Johanna H. E. Janssen are defend-

ants, which action is for the same cause of action

as that in that in the complaint herein stated and

alleged, which action is now pending at issue in

the aforesaid Superior Court of the State of

Washington in and for Yakima County.

3.

That in the aforesaid action pending in the

Superior Court of the State of Washington, in



74 J. M. Janssen vs.

and for Yakima County, the plaintiffs X. E. Hall

and Lizzie Hall, his wife, seek to recover from

these defendants a money judgment for damages

only, all of which more fully appears from the^

copy of the summons and complaint and answer

therein, which are hereto annexed marked Ex-

hibit ''A" and Exhibit "B," respectively, and by

reference made a part hereof, to the same extent

as if herein again fully set forth.

4.

That by reason of the relief sought in the afore-

said action pending in the Superior Court of the

State of Washington, in and for Yakima County,

the plaintiffs X. E. Hall and Lizzie Hall, his wife,

have elected their remedy, and are barred from

maintaining the cause of action in the complaint

herein.

WHEREFORE, the defendants J. M. Janssen

and Johanna H. E. Janssen, his wife, pray that

they do have and recover judgment against the

plaintiffs X. E. Hall and Lizzie Hall, his wife, and

each of them, as follows:

1.

That this action be abated pending the deter-

mination of the suit pending in the Superior

Court of the State of Washington, in and for

Yakima County herein.

2.

That the said plaintiffs be decreed to have elected

their remedy upon the cause of action set forth
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in the complaint herein and that the same be

barred.

3.

That the plaintiffs' complaint be dismissed, and

that these defendants do have and recover their

costs and disbursements herein incurred, and for

such other, further and different relief as to the

Court may seem equitable in the premises.

H. C. MacBEAN,
JOSEPH C. CHENEY and

LESLIE H. DILLS,
Attorneys for Defendants Janssen,

P. O. Address, 621 Miller Building,

Yakima, Yakima County, Washington. [42]

THIS INDENTURE WITNESSETH: That

X. E. Hall and Lizzie Hall, his wife, for and in

consideration of the sum of Ten Dollars and other

valuable considerations Dollars to them paid, have

bargained and sold and by these presents do bar-

gain, sell and convey unto J. M. Janssen the fol-

lowing described premises, to-wit:

The SWi/4 of the NEi^, the NW14 of the

NW14 the Si/si of the NWi^ and the SVs of Sec-

tion 6, in Township 12, South of Range 22,

East of the Willamette Meridian, save and

except one acre, more or less in the NW14 of

the NW^ a portion thereof deeded on No-

vember 8, 1900, to Sadie B. Hill and recorded

in Vol. 3 page 256 of Wheeler County Ore-

gon Deed Records, a portion thereof deeded

on July 31, 1900 to A. J. Shrum and others

and recorded in Vol. 1 page 600 of Wheeler
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County, Oregon Deed records; and a portion

thereof deeded to John L. Hollingshead on

February 11, 1901, and recorded in Vol. 3

page 341 of Wheeler County, Oregon Deed

records, and save and except a strip of one

acre deeded to Wheeler County, Oregon, for

the Ochoco State Highway, all situated in

Wheeler County, Oregon, and containing

462.35 acres more or less.

The above lands being subject to a mortgage

of $2000 to the State Land Board, and sub-

ject to a second mortgage of $1000 to C. A.

Johnson. All of Section 1; the E% of the

SEi/4 of Section 2, the E^ of Section 11,

All of Section 12, the NWi^ of the NEl^
the Ni/si of the NW14 and the SWi/4 of the

NWi/4 of Section 14, saving and excepting

from said Section 1, first described and re-

ferred to the following portions thereof, to-

wit:

The NE% of the NE14; also a tract of 24

acres deeded to W. G. Sasser located in the

NWi/4 of the NE14 and the NE14 of the

NW14 of said Sec. described as foliowings:

Commencing at the NE corner of the NW%
of the NEi/4 of said Section 1 ; thence running

W on the Tp. line 96 rods to the middle of a

small stream at the S. end of Nelson Street,

in Mitchell, Oregon; thence in a southerly

direction 40 rods; thence E to a point 40 rods

due S. of the place of beginning; thence N.

40 rods to the place of beginning. Also ex-
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cepting- a tract of about ^^4 '<^^'^'^ deeded to W.
T. Maxwell, located in the NEi/4 of the NW^^
of Section 1 above named and described as

follows: Beginning at a point 4 chains and

74 links W on the Tp. line from the NE
corner of the NEI4 of the NWi/4 of Section

1 above named; thence S. 14 degrees W. 100

feet to the place of beginning; also excepting

1/4 of an acre deeded to J. M. Johnson in the

NEi^ of the NWi/4 of said Section 1 bounded

as follows : Beginning on the W. side of Nelson

Street at a stone marked "R " at the SE corner

of the Charles Nelson lot in the Town of Mitchell,

Oregon; thence East 10 feet, thence South 100

feet ; thence W. 100 feet ; thence north 100 feet,

thence E. 90 feet to the place of beginning;

containing approximately 1935 acres, and lo-

cated in Wlieeler County, Oregon, All of the

last above described lands being in Tp. 12

S. E. 21, E. W. M.

Five Hundred Twenty acres of the last

above described land having a mortgage

thereon to Fred W. Shultz for the sum of

$4000 which has been paid down to $3000, be-

ing the unpaid balance on principal, and the

same being a first mortgage thereon.

Also all water and water rights appurte-

nance to all of the above described land.

TO HAVE AND TO HOLD the said premises,

with their appurtenances imto the said J. M.

Janssen his heirs and assigns forever.
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And the said X. E. Hall and Lizzie Hall do

hereby covenant to and with the said J. M. Jans-

sen his heirs and assigns, that they [43] the

owner in fee simple of said premises; that they are

free from all other encumbrances, and that they will

warrant and defend the same from all other law-

ful claims whatsoever.

IN WITNESS WHEREOF we have hereunto

set our hands and seals this 30th day of Novem-

ber, 1928.

X. E. HALL. (Seal)

LIZZIE HALL. (Seal)

Executed and delivered in the presence of

MRS. MARY HALL.
DORMAN D. HALL.

State of Oregon,

County of Wheeler,—ss.

On this the 30th day of November, A. D. 1928, per-

sonally came before me, a Notary Public in and

for the said County and State, the within named

X. E. Hall and Lizzie Hall, his wife, to me person-

ally known to be the identical persons described in

and who executed the within instrument, and who

each personally acknowledged that they executed

the same freely and voluntarily for the uses and

purposes therein named, and without fear or com-

pulsion from anyone.

WITNESS my hand and 30—this 30th—day of

November, A. D. 1928.

W. W. MELLAR,
Notary Public for Oregon.

My commission expires Jan. 19-1930. [44]
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KNOW ALL MEN BY THESE PRESENTS,
That, in consideration of the sum of Ten Dollars

and other valuable considerations, the receipt

whereof is hereby acknowledged, do hereby grant,

bargain, sell, transfer and deliver unto J. M. JaiLS-

sen—his heirs, executors, administrators and as-

signs the following described personal property,

to-wit

:

His entire band and brand of cattle comprising

and containing approximately 350 heads of cattle,

including in said number 10 bulls and 12 milch

cows.

All of said cattle with the exception of the milch

cows being branded XE on left hip, and earmarked

crop off the right ear and under bit in left ear, said

milch cows being mostly unbranded also the vendor

hereby sells and assigns his title to said brand and

the right to use the same. The vendor herein

agrees to waive all forest reserve rights in the

Ochoco National forest in favor of the vendee.

Also all horses of the vendor, containing ap-

proximately 15 head, on said ranch.

Also all harness, and saddles, on said ranch.

Also all hay, and all tools and implements and

all chickens and all feed seed, wood owned by the

vendor and located on and used upon and belong-

ing to the ranch of approximately 2400 acres, this

day sold and conveyed to the vendee herein and

located near Mitchell in Wheeler County, Oregon.

Also 10 head of turkeys, belonging to the Vendor

and located on the said ranch. The vendor herein

reserves from this bill of sale the balance of the
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turkeys, and all of the hogs located on said ranch, and

also one feed Chopper belonging to Charles Cole,

and one Chevrolet Truck belonging to the said

vewor is hereby reserved.

It is understood that the cattle described above,

except the milch cows are subject to a mortgage of

$4500 payable to the Mitchell State Bank.

It is understood that the vendee herein is to pay

all taxes on said property levied hereinafter in-

cluding all taxes due in the year 1929, being the

1928 assessments.

TO HAVE AND TO HOLD THE SAME unto

the said J. M. Janssen—executors, administrators

and assigns forever.

And He, the said vendor does hereby covenant

and agree to and with the said Vendee that he the

owner of said above described personal property,

that the same is free from all other incumbrances,

and that he have a good right to sell the same and

that he will and his heirs, executors, administrators

and assigns shall warranty and defend the same

against all other lawful claims and demands of all

persons whomsoever.

IN WITNESS WHEREOF I have hereunto set

my hand and seal this 30 day of November A. D.

1928.

X. E. HALL. (Seal)

Signed, sealed and delivered in the presence of

CARL HENDRICKS.
W. W. MELLAR. [45]
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State of Oregon,

County of Wheeler,—ss.

On this, the 30th day of November, A. D. 1928,

personally came before me, a Notary Public in and

for said County and State, the within mentioned

X. E. Hall and to me personally known to be the

identical person described in and who executed the

foregoing instrument, and who each personally ac-

knowledged to me that he executed the same freely

and voluntarily for the uses and purposes herein

named, and without fear or compulsion, from any

one.

WITNESS my hand and official seal the day and

year last above written.

[Notarial Seal] CARL HENDRICKS,
Notary Public for Oregon.

My commission expires Sep. 4, 1929.

Amended Complaint. Filed June 30, 1930.

[46]

AND AFTERWARDS, to wit, on the 10th day of

July, 1930, there was duly tiled in said court, a

demurrer to amended complaint, in words and

figures as follows, to wit: [47]

[Title of Court and Cause.]

MOTION TO DISMISS AMENDED COM-
PLAINT OR DEMURRER.

Come now the defendants above named and move

the Court for an order dismissing plaintiff's com-
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plaint herein upon the ground that the same does

not state facts sufficient to constitute a cause of

action against these defendants or any of them.

JAY BOWERMAN,
Attorney for Defendants.

State of Oregon,

County of Multnomah,—ss.

Due service of the within motion by the delivery

of a duly certified copy thereof as provided by

law, at Portland, Oregon, on this 11 day of July,

1930, is hereby admitted.

F. C. HOWELL,
Of Attorneys for Plaintiff.

Filed July 10, 1930. [48]

AND AFTERWARDS, to wit, on Monday, the

17th day of November, 1930, the same being

the 10th judicial day of the regular November

term of said court,—Present, the Honorable

JOHN H. McNARY, United States District

Judge, presiding,—the following proceedings

were had in said cause, to wit: [49]

[Title of Cause.]

ORDER SUSTAINING DEMURRER TO COM-
PLAINT.

This cause was heard by the Court upon the de-

murrer of the defendant to the complaint herein,

and was argued by Mr. Frank C. Howell, of coun-

sel for the plaintiff and by Mr. Jay Bowerman, of
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counsel for tho defendants. Upon eonsi deration

whereof,

—

IT IS ORDERED that the said demurrer be

and the same is hereby sustained. [50]

AND AFTERWARDS, to wit, on Monday, the

12th day of January, 1931, the same being

the 46th judicial day of the regular Novem-

ber term of said court,—Present, the Honor-

able JOHN H. McNARY, United States Dis-

trict Judge, presiding,—the following proceed-

ings were had in said cause, to wit: [51]

In the District Court of the United States for the

District of Oregon.

L.-10,884.

J. M. JANSSEN,
Plaintiff,

vs.

E. R. SHOWN, LUTHER McCARTHY, and E.

SHOEMAKER,
Defendants.

JUDGMENT OF DISMISSAL.

This cause having duly and regularly come on

for hearing before the undersigned Judge of the

above-entitled court upon the defendants' motion

to dismiss the amended complaint of the plain-

tiff herein upon the ground that the same fails

to state facts sufficient to constitute a cause of

action, and the parties herein appearing by their
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respective counsel and written briefs having been

filed and submitted, and the Court having heard

and considered the arguments and briefs of coun-

sel, and being of the opinion that said amended

complaint fails to state facts sufficient to con-

stitute a cause of action against the defendants

herein or either of them, and that said motion to

dismiss should be granted; now therefore,

—

IT IS HEREBY ORDERED that the defendants'

motion to dismiss the amended complaint of plain-

tiff herein be, and the same is, hereby granted upon

the ground and for the reason that the said

amended complaint fails to state facts sufficient

to constitute a cause of action against the defend-

ants herein or either of them.

IT IS HEREBY FURTHER ORDERED,
ADJUDGED AND DECREED that pursuant

thereto the above-entitled cause is hereby ordered

dismissed with prejudice. [52]

To all of which the plaintiff herein J. M. Jans-

sen, duly excepts, and his exceptions are hereby

by the Court duly considered and allowed.

Done in open court this 12th day of January,

1931.

JOHN H. McNARY,
Judge.

Filed January 12, 1931. [53]

AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was duly filed in said

court a petition for appeal, in words and

figures as follows, to wit: [54]
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[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable Judges of the Above-entitled

Court:

J. M. Janssen, who is tlie plaintiff in the above-

entitled cause, prays that he may be pennitted to

make an appeal from the judgment of dismissal en-

tered in the above-entitled cause on the 12th day of

January, 1931, to the United States Circuit Court

of Appeals for the 9th Circuit, for the reasons speci-

fied in the assignment of errors, which is filed here-

with; and your petitioner prays that this Court

make and enter an order herein allowing said ap-

peal and fixing the amount of cost bond on appeal

to be filed by your petitioner herein.

Dated this 22d day of Januaiy, 1931.

H. A. LaBERGE.
JOSEPH C. CHENEY.
ELWOOD HUTCHESON.

LaBERGE, CHENEY & HUTCHESON,
Attorneys for Plaintiff and Appellant.

Filed January 27, 1931. [55]

AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was dulj^ filed in said

court an assignment of errors, in words and fig-

ures as follows, to wit: [56]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now J. M. Janssen, the plaintiff and ap-

pellant in the above-entitled cause, and files the fol-

lowing assignment of errors, upon which he will

rely in the prosecution of the appeal herewith peti-

tioned for in the above-entitled cause, from the

judgment of dismissal entered in the above-entitled

court and cause, on the 12th day of January, 1931

:

1. The District Court erred in granting the de-

fendants' motion to dismiss the amended complaint

herein.

2. The District Court erred in holding that the

amended complaint fails to state facts sufficient to

constitute a cause of action against the defendants.

3. The District Court erred in dismissing the

above-entitled cause and in making and entering

judgment of dismissal herein.

WHEREFORE, said plaintiff and appellant

prays that the said judgment of dismissal may be re-

versed, and for such other and further relief as to

the court may seem just and proper.

Dated this 22d day of January, 1931.

H. A. LaBERGE.
JOSEPH C. CHENEY.
ELWOOD HUTCHESON.

LaBERGE, CHENEY & HUTCHESON,
Attorneys for Plaintiff and Appellant.

Filed January 27, 1931. [57]
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AND AFTERWARDS, to wit, on Tuesday, the 27th

day of January, 1931, the same being the 58th

judicial day of the regular November term of

said court,—Present, the Honorable JOHN H.

McNARY, United States District Judge, pre-

siding,—the following proceedings were had in

said cause, to wit: [58]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The petition of J. M. Janssen, plaintiff and appel-

lant in the above-entitled cause, for an appeal to the

United States Circuit Court of Appeals for the

9th Circuit, from the final judgment of dismissal

heretofore entered in the above-entitled court and

cause, is hereby granted and the said appeal is

hereby allowed; and the amount of cost bond upon

appeal to be filed by said plaintiff and appellant

herein is hereby fixed at the sum of Two Hundred

Fifty ($250.00) Dollars.

Done in open court this 27th day of January, 1931.

JOHN H. McNARY,
District Judge.

Filed January 27, 1931. [59]

AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was duly filed in said court

a bond on appeal, in words and figures as fol-

lows, to wit: [60]
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[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, J. M. Janssen, the plaintiff above named,

as principal, and the Globe Indemnity Company,

a corporation, duly authorized to transact surety

company business in the State of Oregon, as surety,

are held and firmly bound imto E. R. Shown, Luther

McCarthy, and E. Shoemaker, in the full and just

sum of Two Hundred Fifty ($250.00) Dollars, to be

paid to the said E. R. Shown, Luther McCarthy,

and E. Shoemaker, the defendants herein, their

heirs, executors, administrators, successors or as-

signs, to which payment, well and truly to be made,

we bind ourselves, our heirs, executors, administra-

tors, successors and assigns, jointly and severally,

firmly by these presents.

Sealed with our seals and dated this 22d day of

January, 1931.

The condition of this obligation is such that,

whereas on the 12th day of January, 1931, there was

rendered by the Court in the above-entitled court

and cause, in the United States District Court for

the District of Oregon, in this cause pending in said

court between J. M. Janssen, plaintiff, and E. R.

Shown, Luther McCarthy, and E. Shoemaker, de-

fendants, a final judgment of dismissal, and J. M.

Janssen, the plaintiff in the above-entitled cause,

has petitioned for and has been allowed by the

above-entitled [61] court, an appeal to the United
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Slates Circuit Court of Appeals for the 9th Circuit,

and a citation has been issued directed to the de-

fendants, E. R. Shown, Luther McCarthy, and E.

Shoemaker, citing them to appear in the said United

States Circuit Court of Appeals for the 9th Circuit

at San Francisco, California, within thirty (30)

days from and after the date of said citation.

NOW, THEREFORE, the condition of the above

obligation is such that if the said J. M. Janssen shall

prosecute said appeal to effect and answer and pay

all costs, if he fails to make good his plea, then the

above obligation to be void, othermse to remain in

full force and effect.

IN WITNESS WHEREOF we have hereunto set

our hands and seals this 22d day of January, 1931.

J. M. JANSSEN,
Principal.

[Seal of the Globe Indemnity Company.]

GLOBE INDEMNITY COMPANY,
By E. L. DORAN,

Its Attorney-in-fact,

Surety.

The within bond is hereby approved by the Court

this 27th day of January, 1931.

JOHN H. McNARY,
District Judge.

Filed January 27, 1931. [62]
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AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was duly filed in said

court, a praecipe for transcript, in words and

figures as follows, to wit. [63]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

You are hereby requested to make a transcript of

record to be filed in the United States Circuit Court

of Appeals for the 9th Circuit, pursuant to an ap-

peal allowed in the above-entitled cause, and to in-

clude in such transcript of record the following, and

no other papers and exhibits, to wit

:

1. Amended complaint.

2. Motion to dismiss amended complaint.

3. Order granting motion to dismiss amended

complaint.

4. Judgment of dismissal.

5. Petition for appeal.

6. Assignment of errors.

7. Order allowing appeal.

8. Citation on appeal.

9. Cost bond on appeal.

10. Acceptance of service.

11. This praecipe for transcript of record.

said transcript to be prepared as required by law

and the rules of this court and the rules of the

United States Circuit Court of Appeals for the 9th

Circuit, and to be filed in the office of the Clerk of

the said United States Circuit Court of Appeals
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for the 9th Circuit, at Sau Francisco, California,

on or before the 23d [64] day of February, 1931.

Dated this 23d day of January, 1931.

H. A. LaBERGE.
JOSEPH C. CHENEY and

ELWOOD HUTCHESON.
LaBERGE, CHENEY & HUTCHESOX,

Attorneys for Plaintiff and Appellant.

Filed January 27, 1931. [65]

AND AFTERWARDS, to ^dt, on the 27th day of

January, 1931, there was duly filed in said

court, an acceptance of service of petition for

appeal, assignment of errors, order allowing ap-

peal, citation on appeal, appeal bond, and prae-

cipe for transcript, in words and figures as fol-

lows, to wit : [66]

[Title of Court and Cause.]

ACCEPTANCE OF SERVICE.

The undersigned attorneys of record for the de-

fendants in the above-entitled cause, do hereby ac-

knowledge receipt and due and timely service of

petition for appeal, assignment of errors, order al-

lowing appeal, citation on appeal, appeal bond, and

praecipe for transcript of record, in the above-en-

titled cause, this 26 day of January, 1931.

JAY BOWERMAN,
Attorneys for Defendants.

Filed January 27, 1931, [67]
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CEETIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Oregon,—ss.

I, a. H. Marsh, Clerk of the District Court of the

United States for the District of Oregon, do hereby

certify that the foregoing pages, numbered from 2

to 67 inclusive, constitute the transcript of record

upon the appeal in a cause in said court, in which J.

M. Janssen is plaintiff and appellant, and E. R.

Shown, Luther McCarthy, and E. Shoemaker, are

defendants and appellees; that the said transcript

has been prepared by me in accordance with the

praecipe for transcript filed by said appellant and is

a full, true and complete transcript of the record

and proceedings had in said court in said cause, in

accordance with the said praecipe, as the same ap-

pear of record and on file at my office and in my cus-

tody.

I further certify that the cost of the foregoing

transcript is $13.90 and that the same has been paid

by the said appellant.

IN TESTIMONY WHEREOF I have hereunto

set my hand and affixed the seal of said court, at

Portland, in said District, this 2d day of February,

1931.

[Seal] G. H. MARSH,
Clerk. [68]
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[Endorsed]: No. 6372. United States Circuit

Court of Appeals for the Ninth Circuit. J. M.
Janssen, Appellant, vs. E. R. Shown, Luther Mc-
Carthy and E. Shoemaker, Appellees. Transcript

of Record. Upon Appeal from the United States

District Court for the District of Oregon.

Filed February 6, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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STATEMENT OF CASE

This is an action instituted by appellant, J. M.

Janssen, a citizen of Washington, against appellees,

E. R. Shown, Luther McCarthy and E, Shoemaker,

citizens of Oregon, to recover upon an injunction bond

in the sum of $5000.00, executed by X. E. Hall as

principal and appellees as sureties in a former action

brought by Hall against appellant in the Circuit Court

of Wheeler County, Oregon. Appellant has appealed

from a judgment dismissing the action with prejudice

upon granting a motion to dismiss on the ground that

the amended complaint fails to state facts sufficient

to constitute a cause of action.

The allegations of the amended complaint, (Tr. 3)

which are admitted by appellees' motion to dismiss

or demurrer, (Tr. 81) may be summarized as follows:

In November, 1928, appellant and X. E. Hall,

through Mellar and Follette as real estate agents,

agreed upon and made an exchange transaction

whereby appellant conveyed to Hall several ranches

and certain personal property in Washington and

Montana, in consideration of which Hall conveyed to

appellant a ranch in Wheeler County, Oregon, and

considerable personal property, including 360 head of

cattle.



On January 16, 1929, Hall commenced an action at

law against appellant and wife in the Superior Court

of Yakima County, Washington, to recover damages

arising from alleged fraud in said exchange transac-

tion. The defendants therein filed their answer and

cross-complaint denying the allegations of fraud, and

by cross-complaint sued Hall for damages sustained

by reason of alleged fraud on his part in said ex-

change transaction.

Thereafter, on February 15, 1929, subsequent to

the commencement, service and filing of summons

and complaint in the Yakima County action, Hall com-

menced suit in equity in the Circuit Court of Wheeler

County, Oregon, for a rescission of the identical ex-

change transaction by reason of the identical alleged

fraud. At the time of commencement of said action

Hall procured ex parte an injunction order in said

cause restraining and enjoining Janssen and wife

from selling or otherwise disposing of any of the Ore-

gon land and personal property, including said 360

head of cattle.

The Oregon statute (Oregon Code Annotated, 1930,

Vol. 1, Sec. 6-402; Olson's Oregon Laws, Sec. 417)

provides

:

"An injunction may be allowed by the court, or
judge thereof, at any time after the commence-



ment of the suit and before decree. Before allow-

ing the same, the court or judge shall require of

the plaintiff an undertaking, with one or more
sureties, to the effect that he will pay all costs

and disbursements that may be decreed to the de-

fendant, and such damages, not exceeding an
amount therein specified, as he mag sustain by
reason of the injunction if the same be wrongful
or ivithout sufficient cause.''

Pursuant to this statute, at the time of the issuance

of said injunction, the injunction bond herein sued

upon was executed by Hall and appellees. Omitting

the caption, the same reads as follows:

''WHEREAS, the above-named plaintiffs have
commenced a suit in the above-entitled court
against the above-named defendants, and is about
to apply to said court for an injunction in said
action, enjoining and restraining J. M. Janssen
and Johanna H. E. Janssen, from the commission
of the following acts: Selling, disposing of, giv-

ing away, exchanging, encumbering, or in anywise
disposing of any of the real or personal property
received by the said defendants from the plaintiffs

herein, or any of them from the sale of any of

the property received by them, or either of them
from the plaintiffs herein, and from selling, as-

signing, transferring, giving away, depositing as
collateral, or in anywise disposing of or encum-
bering the $3,000.00 note and mortgage received
by them from the plaintiffs, D. D. Hall and Mary
Hall, his wife; and enjoining and restraining the

defendants, W. W. Mellar and John Doe Follette,

from the commission of the following acts : Selling,

assigning, disposing of, depositing as collateral or
in anywise encumbering the four $500.00 notes
and mortgage securing the same received by them
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or either of them from the plaintiffs, X. E. Hall

and Lizzie Hall, his wife;

"NOW THEREFORE, ice the undersigned, in

consideration of the premises, and of the issuing

of said injunction, do jointly and severally under-

take that plaintiffs above named will pay all costs

and disbursements, and such damages not exceed-

ing the sum of Five Thousand {^bOOO) Dollars as

they may sustain by reason of said injunction, if

the same be wrongful or withmit sufficient cause.

Dated this 14th day of February, A. D., 1929.

"X. E. HALL, (Seal)

"Principal.

"E. R. SHOWN, (Seal)

"LUTHER McCarthy, (Seal)

"E. SHOEMAKER (Seal)

"State of Oregon,

"County of Wheeler,—ss.

"15000

"E. R. Shown, Luther McCarthy and E. Shoe-

maker, being first duly sworn, say, each for him-

self, that I surety in the foregoing undertaking;

that I am neither a counselor or attorney at law,

sheriff clerk of any court, or other office of any

court; and that I am a resident and freeholder

within the State of Oregon, and I am worth Five

Thousand Dollars, over and above all just debts



and legal liabilities and exclusive of property ex-

empt from execution.

"E. R. SHOWN,
"LUTHER McCarthy
"E. SHOEMAKER.

"Subscribed and sworn to before me this 14th

day of February, 1929.

"(Notarial Seal) FRED ANDERSON,
"Notary Public for Oregon.

"My commission expires 4-15-1931."

It is further alleged in the amended complaint,

and it is admitted by the demurrer, that said injunc-

tion order was wrongful and without sufficient cause.

As previously stated, there was another action pre-

viously pending in the Superior Court of Yakima

County, Washington, between the same parties, in-

volving the same cause of action. Moreover, the

prior commencement of the action at law in Yakima

County constituted a conclusive and irrevocable elec-

tion of remedies to affirm the exchange transaction

and recover damages for the alleged fraud, which ef-

fectively precluded the commencement and prosecu-

tion of a subsequent action for the inconsistent relief

of disaffirmance and rescission of the alleged fraudu-

lent exchange transaction. Moreover, Hall had ample

security for damages, if any, sustained by reason of
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said alleged fraud, if any, in that he was the owner

of, and in possession of large and valuable tracts of

real estate and farms in Yakima County, Washing-

ton, and in the State of Montana, which in said ex-

change had been conveyed by the Janssens to the

Halls.

The said injunction prohibiting appellant from sell-

ing said property remained in effect from February

15, 1929, until May 28, 1929, on which date the in-

junction and said Wheeler County action were by the

plaintiffs Hall therein voluntarily dissolved and dis-

missed with prejudice by order of said Circuit Court,

appellant having moved for a dissolution of said in-

junction as wrongful and without sufficient cause.

Said order of dismissal was a final order, no appeal

has been taken, and time for appeal has expired.

There was a very large reduction in the market

value of cattle during said period that the injunction

was in effect. At the time of the issuance of said in-

junction or shortly thereafter, the said 360 head of

cattle and their offspring were ready for marketing,

and all of the hay and feed which appellant had been

able to obtain for them had been consumed. The mar-

ket value of said cattle in the state of Oregon during

a portion of the time that the injunction was in ef-

fect was unusually high, but thereafter said market



value greatly declined during the pendency of said

injunction and prior to its dissolution. Under the cir-

cumstances an efficient and prudent handling of said

stock required that the same should be sold and dis-

posed of during said period and appellant desired to

do so, and otherwise had lawful authority to do so,

but was precluded and prevented against his will from

selling and disposing of said stock by reason of said

wrongful injunction order. Appellant thereby sus-

tained damages by reason of his being prevented from

selling and disposing of said property and particu-

larly the said cattle on account of said injunction or-

der, and by reason of loss of profit because of said

inability to sell same and the diminution of the mar-

ket value thereof, and for injury to his business as a

farmer and stock raiser and on account of costs, ex-

penses and attorneys' fees incurred in obtaining the

dissolution of said injunction, in a sum greatly ex-

ceeding the penalty of said injunction bond, to-wit, in

excess of the sum of $5000.00, for which recovery is

prayed upon the bond against appellees.

The foregoing briefly summarizes the principal al-

legations of our amended complaint upon which ap-

pellant's cause of action is predicated. (Tr. 3-17).

The same admittedly states a valid cause of action.

While w^e do not believe the same has any material
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bearing upon the case, we were also required to al-

lege, pursuant to motion of appellees to make our

original complaint m.ore definite and certain, and

order of the court granting said motion, the facts

relative to a certain so-called stipulation, which con-

stitutes the basis of appellees' contention that the

amended complaint fails to state facts sufficient to

constitute a cause of action, and which are as follows

:

On the date of the dismissal of the Wheeler County

action. May 28, 1929, the plaintiff and defendant in

said action executed a stipulation, (Tr. 25), provid-

ing that the Yakima County action shall be set for

trial on a certain date, that the Wheeler County

action and a certain contempt proceeding shall each

be dismissed, and that the Janssens shall cause to be

deeded to the Guaranty Trust Company of Yakima,

Washington, as trustee, the Wheeler County land, and

the Halls shall cause to be deeded to said trustee the

Yakima County land, consisting of two ranches, and

that said trustee shall hold title to said property for

the sole purpose of securing any judgment that might

be rendered in the Yakima County action, and provid-

ing for the operation of the respective properties and

the payment of expenses and charges with reference

thereto, etc. The stipulation at its close, however,

contain, the very important paragraph 14, hereinafter
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quoted. The amended complaint (Tr. 8-13) further

states

:

''That said stipulation hereinabove referred to

was never filed in the Circuit Court of the State of

Oregon for Wheeler County, or in the office of

the Clerk of said court, or anj^vhere within the

State of Oregon. That Paragraph 14 of said stip-

ulation expressly provides as follows:

"14.

"It is covenanted by and between the parties

hereto that as a condition precedent to this stipu-

lation having any effect whatsoever , that the con-

veyances to the trustee herein provided for shall

first be duly executed and delivered to the trustee,

and all suits and actions involved in this agree-

ment shall remain in statu quo until such convey-

ances have been executed and delivered, save and
except, that the contempt proceeding pending in

Wheeler County, Oregon, being entitled State of

Oregon ex rel, X. E. Hall, et al, vs. J. N. Janssen
shall be continued subject to being re-noted. It

is further stipulated that the setting of the Yak-
ima County damage case for the 5th of June, 1929,

shall be vacated.'

"That the plaintiff herein, J. M. Janssen and
Johanna H. E. Janssen, his wife, executed a deed

of conveyance as provided in Paragraph 4 of said

stipulation and said deed of conveyance was de-

livered to the attorney for said Hall and said at-

torney caused the same to be recorded in Wheeler
County. Oregon, but said X. E. Hall and Lizzie

Hall, his wife, wholly failed to perform or com-
ply with the teniis and provisions of Paragraph 5

of said stipulation.
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'That although the said plaintiffs therein dis-

missed with prejudice the said cause pending in

the Circuit Court of Wheeler County, Oregon, re-

ferred to in Paragraph 2 of said stipulation,

nevertheless the plaintiffs therein wholly failed to

execute and deliver to the said trustee therein
referred to, Guaranty Trust Company of Yakima,
Washington, the conveyance of property referred
to in said stipulation or any conveyances or in-

struments whatsoever. That by reason thereof
the express condition precedent to said stipulation

having any effect whatsoever was never per-

formed and the said stipulation never at any time
took effect or had any effect whatsoever, but the
said stipulation at all times was and now is null

and void and not binding upon any person whom-
soever. That the said trust therein referred to

was never at any time accepted or exercised by
the said Guaranty Trust Company named therein

as trustee and that the said Guaranty Trust Com-
pany had no knowledge thereof whatsoever until

several months subsequent thereto, and that the
said Guaranty Trust Company, when notified

thereof expressly repudiated the same and de-

clined and refused to act as trustee thereunder.

"That on or about the 1st day of August, 1929,

by reason of said failure of said plaintiffs therein

to execute and deliver conveyances to the said

trustee as provided in said stipulation, said J. M.
Janssen, the plaintiff herein, caused the Guar-
anty Trust Company, a corporation, to be made an
additional party in said cause hereinabove re-

ferred to pending in the Superior Court of the

State of Washington, in and for Yakima County,
and, pursuant to a petition therefor, duly made
and filed in said court and cause by said J. M.
Janssen and Johanna H. E. Janssen, husband
and wife, caused an order to show cause to be

issued and entered by the said court ordering and
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requiring said X. E. Hall and Lizzie Hall, husband
and wife, and the Guaranty Trust Company, a
corporation, and each of them, to appear in said

court on August 7, 1929, and then and there show
cause if any there be why that certain deed of

conveyance covering certain property therein

described, situated in Wheeler County, State of

Oregon, dated and recorded May 28, 1929, from
J. M. Janssen and Johanna H. E. Janssen, his

wife, as grantors, and to Guaranty Trust Com-
pany, a corporation, as grantee and trustee, should

not be cancelled, set aside and held for naught,

and the said Guaranty Trust Company, a corpora-

tion, be ordered and required to make, execute and
acknowledge and deliver a quitclaim deed, rede-

livering said property to J. M. Janssen and Jo-

hanna H. E. Jansseen. That the said Guaranty
Trust Company, a corporation, in response to said

order to show cause, duly served and filed in said

court its answer to said order to show cause and
said petition therefor, and that the material por-

tion of said answer reads as follows:

" 'That this answering defendant has no knowl-
edge with reference to the facts set forth in said

petition, and hereby disclaims any and all right,

title or interest in and to said property described
in said petition and in said quitclaim deed and
hereby offers to execute a deed transferring said
property back to the said Janssen if authorized or
directed so to do by the court.

" That this answering defendant had no knowl-
edge of the making of the stipulation set forth in

said petition nor of the deed conveying the pro-

perty to it, and makes no claim to said property,
has not at any time accepted, and does not accept.
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the tiTist therein set foith, and hereby tenders

into coiut a quitclaim deed to said property, same
to be delivered or not delivered as to the court

may seem meet and just in the premises.

" 'WHEREFORE, this answering defendant
prays that it be relieved of any and ail liability

imder and by virtue of said stipulation and said

deed, and that it make such diposition of the deed
hereby tendered into court as to it seems fit.'

"That said hearing was thereafter duly con-

tinued by agreement of all parties and came on for

hearing on or about the 14th day of August, 1929,
and that said parties Hall and parties Janssen
were present in person and by their respective

counsel, and the said Court considered the affi-

davits filed and heard oral testimony submitted by
both parties and heard the arguments of counsel
and considered wi-itten briefs tliereafter submitted
by respective cotmsel for said parties, and after

taking said matter imder advisement, the said

Supenor Court of Yakima County, Washington,
by the Honorable Dolph Barnett, Judge of said

Coui't, on December 5, 1929, rendered its written
opinion therein, the material portion of which pro-
\'ides as follows:

" 'The court is of the opinion that in \iew of

the fact that plaintiff did not comply with the

stipulation until after the revocation thereof by
the defendant, the same should be set aside.'

"That, piu'suant to said written decision and
thereafter on the 14th day of December, 1929, the

said Court caused to be entered in said cause in

Yakima County, Washington, an order setting

aside stipulation and ordering redelivery of deed,
and that a full, tme and correct copy of said
order is annexed, marked Exhibit 'D' and bv this
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reference is incorporated herein and made a part

hereof as fully as though set forth at length here-

in. That the said order is a final order and that no

appeal has ever been taken therefrom by any
party in any court and the time for appeal there-

from has expired, and that said order is res ad-

judicata upon all parties in said cause and in this

cause as to the invalidity of said proposed stipula-

tion."

The order of the Yakima Superior Court, (Tr. BO-

SS) omitting the caption, reads as follows:

"ORDER SETTING ASIDE STIPULATION AND
ORDERING REDELIVERY OF DEED

"This cause came on regularly to be heard be-

fore the court upon the petition of the defendants
J. M. Janssen and Johanna H. E. Janssen, his

wife, for an order making the Guaranty Trust
Company, a corporation, a party to this proceed-
ings, and for an order requiring plaintiffs and
said defendant Guaranty Trust Company, a cor-

poration, to show cause, if any they had, why the

stipulation entered into herein betvreen the said

Janssen and said Hall on the 28th day of May,
1929, should not be set aside, and the Guaranty
Trust Company instructed to reconvey certain de-

scribed property to the defendants Janssen which
the said Janssen had deeded to said Guaranty
Trust Company in compliance with said stipula-

tion.

"Said cause came on to be heard before the
court on the 7th day of August, 1929, at which
time same was continued until the 14th day of

August, 1929, and thereafter came on to be heard
upon affidavits filed herein and upon testimony
adduced in open court and upon adrnissions made
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by the parties hereto in open court; plaintiff ap-

pearing at said hearing in person and by H. J.

Snively his attorney of record; the defendants J.

M. Janssen and Johanna H. E. Janssen, appear-
ing by their attorneys of record Joseph C. Cheney
and Elwood Hutcheson; and the Guaranty Trust
Company, a corporation, having filed an answer
herein wherein they disclaimed all interest in the

premises, and further alleged that they did not

accept the trust set forth in the stipulation, and
at no time accepted the transfer of said property,

and at the time of filing said answ^er filed with
the clerk of this court a quit-claim deed to said

property, naming the defendants herein as

grantees; and the matter having been submitted
to the court upon evidence oral, documentary, and
by affidavits, and the court having heard the oral

arguments of counsel and having taken same un-
der advisement, and the parties having thereafter

filed written briefs herein and the court having
duly considered same, now, being fully advised in

the premises, it is hereby

''ORDERED, ADJUDGED AND DECREED:
That the stipulation on file herein and referred to

in the petition of said defendants dated the 28th
day in May, 1929, be, and the same is, hereby set

aside and held for naught.

"IT IS FURTHER ORDERED, ADJUDGED
AND DECREED: That the Guaranty Trust Com-
pany, a corporation, be, and it is hereby ordered
to convey said property described in said petition

and in said stipulation to the defendants herein,

and the clerk of this court is hereby ordered and
directed to deliver to said defendants, or to their

attorneys of record, the quit-claim deed deposited
with him by said Guaranty Trust Company, a cor-

poration, forthwith.
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''It IS FURTHER ORDERED, ADJUDGED
AND DECREED: That the deed executed by the

defendants Janssen on the 28th day of May, 1929,

conveying the property described in said stipula-

tion and in the petition above referred to, be, and
the same is, hereby set aside, cancelled and held

for naught.

''Done in open court this 14th day of December,

1929
"DOLPH BARNETT,

"Judge."

SPECIFICATION OF ERRORS

1. The District Court erred in granting the de-

fendants' motion to dismiss the amended complaint

herein.

2. The District Court erred in holding that the

amended complaint fails to state facts sufficient to

constitute a cause of action against the defendants.

3. The District Court erred in dismissing the

above entitled cause and in making and entering

judgment of dismissal herein.

ARGUMENT

The sole contention of appellees in support of their

motion to dismiss is that appellant has no cause of

action by reason of the execution of said stipulation

and the fact that the Wheeler County action never

went to trial. It is our contention that upon the facts
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stated in the amended complaint and uncontroverted

by appellees, we have an absolute right of recovery

in this action.

In considering this matter the court must bear in

mind the nature of the action. This is an action to

recover upon an injunction bond—which is nothing

more nor less than a written contract executed by the

defendants pursuant to the statute. The liability of

the defendants is to be determined wholly upon the

terms and conditions of the contract which they

signed.

The bond or undertaking is a contract executed by

the defendants herein which, after reciting the com-

mencement of the injunction suit and the application

for an injunction therein, provides:

"Now, therefore, we the undersigned, in con-

sideration of the premises and of the issuing of

said injunction, do jointly and severally undertake
that plaintiffs above named will pay all costs and
disbursements, and such damages, not exceeding
the sum of Five Thousand ($5000.00) Dollars, as

they may sustain by reason of said Injunction, if

the same he ivrongful or without sufficient cause.'*

Since the amended complaint alleges the execution

of this contract by the defendants and alleges that

the injunction was wrongful and without sufficient

cause, it necessarily follows that the obligation of the

defendants has become absolute, and their liability to
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the i^laintiff upon the facts alleged cannot be ques-

tioned. In other words, the occurrence of the condition

of the undertaking having been pleaded, the bond be-

comes in effect an absolute promissory note for the

payment of the damages sustained not exceeding

$5000.00.

It cannot be said under the allegations of the

amended complaint that the Wheeler County action

was dismissed by reason of a valid stipulation in the

nature of a compromise and settlement agreement in

that action; as it appears from the amended com-

plaint that the stipulation w^as never filed in that

action or court, and that the express condition pre-

cedent to the taking effect of the stipulation was

never performed by Hall. The stimulation never took

effect and was never a valid or binding obligation

upon anyone. /Uiyvj*^ (-<r^. 4.^-jfex«^ f^J z?fi^ i 7i

On the contrary, the stipulation expressly provided

that all suits and actions shall remain in statu quo

until the execution and delivery to the trustee, who

never was notified of, or accepted the trust, of con-

veyances which were never executed and delivered.

Therefore it was not a dismissal pursuant to stipula-

tion.

Moreover, that has been expressly adjudicated by

the Superior Court of Yakima County, and that ad-
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judication not having been appealed from, is conclu-

sive and binding upon all parties and is res adjudi-

cata. It is our understanding that the full faith and

credit clause is still a part of the Constitution, and

that the same applies to decisions and orders of the

courts of the State of Washington the same as it does

to those of all other sister states. For these reasons,

expressly alleged in the amended complaint and thus

far uncontroverted, the stipulation must be entirely

disregarded in the consideration of this case.

Defendants are, therefore, forced to rely upon the

bare fact shown in the amended complaint, that coun-

sel for defendants in the Wheeler County action

O.K.ed the order of dismissal. This, however, we

submit is wholly insufficient to constitute any defense

to this action. The defendants therein having moved

to dismiss the Wheeler County action on the grounds

that the same was barred by the election of remedies

and the pendency of the former action in Yakima

County, Washington, plaintiffs therein, on the date

set for the hearing of said motion, confessed that the

motion to dismiss was well taken and the plaintiffs

therein voluntarily dismissed their action with

prejudice. It seems to us that it would render legal

proceedings a farce if defendants, having moved for

dismissal and plaintiffs having confessed the motion

and voluntarily moved to dismiss their action, if, in
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order to preserve their right of action upon the in-

junction bond, it be held that it then becomes neces-

sary for the defendants in such action to withdraw

their motion to dismiss and object to, contest and op-

pose the entry of exactly the order of dismissal in

their favor which they were at all times themselves

asking the court to enter. It seems to us absurd to

contend that defendants in an injunction suit, in

order to recover damages which, without any fault

on their part, they had been compelled to sustain,

must attempt to blow hot and cold at the same time,

and in one breath attempt to dismiss the injunction

suit brought against them, and yet, at the same time

strenuously resist the dismissal of such suit if the

plaintiffs recognize the merit of their motion and

themselves move to dismiss. Such a proposition finds

no support either in reason, logic or principle, nor, as

we understand them, is it supported by the authori-

ties. Of course, we O.K.ed the judgment of dismissal

because that was exactly what we were at all times

ourselves asking the court to enter. We filed a sworn

answ^er in the Wheeler County action praying that

the action be dismissed. We at all times contended

that it was what should be done. Most certainly the

fact that the plaintiffs therein finally agreed with us

would not cause us to change our opinion or desires,

would not cause us to cease to ask for dismissal of
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the action, and would not preclude us from O.K.ing

the order which gave us exactly the relief for which

we had always prayed.

Appellees contend that there is no liability under

the bond until and unless the court in the injunction

suit determines that the injunction was issued wrong-

fully or without sufficient cause. The conclusive

answer to this, hovvever, is that that is not the

language of the statute or the bond. The bond and

statute each say: 'If the same be wrongful or with-

out sufficient cause." The bond does not say, as the

bonds .did provide in practically every case relied upon

by appellees, ''if it shall finally be determined by the

court that the same be wrongful or without sufficient

cause," or words to similar effect.

Of course, if there were fraudulent collusion or bad

faith between the plaintiffs and the defendants in the

injunction suit, a different question might be pre-

sented. Any such contention is fully available to these

defendants by way of affirmative defense in their

answer.

It may be true that if there were a trial and final

adjudication by the court in the injunction suit, the

same would be conclusive and unrebuttable as show-

ing that the injunction was wrongful and without

sufficient cause. However, under the language of this
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bond there is no necessity for any such adjudication

in the former action. This construction is fair, rea-

sonable and logical, and is in no way prejudicial to

the rights or interests of the sureties. Under appel-

lees' theory, the question would be adjudicated in a

case in which the sureties are not parties and have no

right to be heard, and in which there would be no

burden of proof upon the obligees in the bond. Under

our theory, which we believe unquestionably correct,

the sureties are parties to the action, have every

right in the world to set up any defense there may be

to their asserted liability upon the bond, and the bur-

den of pleading and proving that the injunction was

wrongful and without sufficient cause rests squarely

upon us in the present action. But the sureties are

in no way prejudiced and have a full opportunity to

be heard in an action in which they are parties and in

which the burden of proof rests upon us.

There is no sound reason, logic or principle which

requires that the court shall have judicially deter-

mined this question in the fonner action. The

former action was dismissed; it is no longer pending;

and the plaintiffs therein failed to prevail. This is

fully sufficient and we have a right to maintain the

present action by pleading and proving that the in-

junction was wrongful and without sufficient cause,

as stated in the condition of this bond by the contract
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which they signed, but they can no more now attempt

to change that contract than can we. The contract

was made by the parties and cannot now be rewritten

by the court.

If appellees' contention w^ere correct, a party could

obtain an injunction, cause heavy damages to be sus-

tained by the defendants, and then dismiss the action

;

and, there being no adjudication by the court in that

action, it might be contended under appellees' theory

that there was no liability under the bond. That is

precisely the situation presented here; but appellees'

contention is unsound and cannot rightly prevail.

APPELLEES' AUTHORITIES

The case principally relied upon by appellees, and

the main support for the text book quotations relied

upon, is Columbus, etc. Railway Co. v. Burke (Ohio)

43 N. E. 282, 32 L. R. A. 329. That was a three to two

decision by a divided court, decided in 1896 prior to

the United States Supreme Court decision hereinafter

referred to, and the majority decision is based upon

the language of the bond, which is diametrically op-

posite to the language of the bond in the instant

action. The condition of the bond in the Columbus

case was for the payment of "all damages which they,

the said defendants, may sustain by reason of the

issuing of said injunction if it should be finally
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decided that the said injunction ought not to be

granted."

Obviously there was no liability within this con-

dition of the bond until there was a final adjudication

by the court in the injunction suit that the injunction

ought not to have been granted. This being the

express condition of the bond, the majority of the

judges held that a voluntary, amicable settlement

agreement submitting the injunction suit to three

arbitrators whose decision was final, was not a final

decision of the court that the injunction ought not to

have been granted. That this is the basis of the

decision of the majority is shown by the following

language

:

*'As observed by counsel, this is conceded by the

form of the present action. It is on the bond and
the contention of the plaintiffs is, that the terms
of the bond have been complied with. No action
can be maintained on the bond without a decision
that the injunction ought not to have been granted.
And this presents the question whether the award
of the arbitrators is the decision required by the
terms of the bond, in an action on it for damages.
We think it is not. The decision contemplated by
the bond, without doubt, had reference to a de-
cision by the court on the merits of the case,
in which the action was pending. . . . The under-
taking provides for the payment of damages in
the event, only that the court shall finally decide
that the plaintiff was not entitled to ' the in-

junction. There has been no breach of the condi-
tion in this respect, and no final determination



26

which warrants a reference to compute the

amount of damage."

The court then concluded

:

''These cases, and many similar ones, all

illustrate the principle heretofore stated, that no
recovery can be had on a bond or undertaking, ex-

cerpt in strict accordance with its terms — there

must be a showing that it has been determined by
the court that the injunction should not have been
granted."

It will thus be seen that the majority decision in

the Columbus case is predicated directly upon the

language of the bond in that case. There is no such

condition of the bond here. In fact, applying the rule

recognized in the Columbus case that the liability of

the surety is determined by the language of the bond

it must necessarily be held in this case that the sure-

ties are liable if we allege and prove that the in-

junction was wrongful or without sufficient cause.

Moreover, in the Columbus case it was alleged in the

answer, and admitted in the reply that the dismissal

of the injunction suit was by mutual amicable agree-

ment and that the court took no judicial action in the

dissolution of the injunction. There was thus prac-

tically an express admission that the condition of the

bond had not been performed.

We believe, however, that even under the circum-

stances in the Columbus case the dissenting opinion
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of Judges Burkett and Shauck is more sound than the

opinion of the three other judges. These judges said:

"By the dismissal, the plaintiff conceded that he
has no cause of action against the defendant, and
where there is no cause of action there can be no
cause for an injunction. The defendant, by con-

senting, agrees with the plaintiff that there is no
cause of action or cause for injunction in favor
of the plaintiff against the defendant. The legal

effect of such dismissal is therefore the equivalent

of a determination by the court, upon the confes-

sion of the parties, that there existed no cause of

action and that the injunction ought not to have
been granted. . . . When a defendant is clamor-
ing for the dissolution of an injunction against
him, and the plaintiff seeing defeat staring him
in the face, dismisses his action, it cannot in legal

reason be said that such dismissal is consented to

by defendant, in the sense that it is by mutual
agreement of the parties. Such a dismissal, in-

stead of being by consent of parties is obtained by
the force and vigor of defendant's motion, and the

concession of the plaintiff that he has no cause of
action. If it were otherwise, the defendant in-

stead of clamoring for the dissolution of the
injunction, would be compelled to withdraw his

motion the moment that the plaintiff should pro-
pose to dismiss his case. The motion being
withdrawn, the plaintiff might well refuse to

dismiss. The motion being renewed, the proposal
to dismiss would be renewed, and thus there
would be a see sawing back and forth, ad
nauseam . . .

"That the dismissal in question could not be
made by plaintiff without the permission of the
court seems to be conceded by the opinion of the
majority when in speaking of the dismissal it

is said : *In such case the defendant has an oppor-
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tunity to insist that before the dismissal is had
the court determine whether the injunction ought
to have been granted, so that an action may be

prosecuted on the bond.' This may be true in

theory, but in real practice, while a defendant
might insist upon such a course no court would
stop to hear evidence for a day, an hour, or even

a minute, in order to determine such question,

upon or after a dismissal of action by the plaintiff.

The court would say in short order, that it v/ould

refuse to hear evidence or consider the question,

but along with the dismissal by the plaintiff would
dissolve the injunction, and that would show that

it ought not to have been granted. It is safe to

say that this is the universal course pursued by
courts in such cases. The dissolution of the in-

junction in the judgment entry is all that has
heretofore been required, and this is always taken
as conclusive of the question that the injunction

ought not to have been granted."

In Freifield v. Sire, 89 N. Y. S. 260, the decision

was based upon the following provision of the bond:

"Plaintiffs will pay the defendants so enjoined,

such damages not exceeding the before mentioned
sum, as he may sustain by reason of the injunc-

tion, if the court finally decides that the plaintiffs

are not entitled thereto."

The other authorities relied upon by appellees are

merely based upon the foregoing cases and involve

similar situations.

The distinction is pointed out as follows in High on

Injunctions, (4th Ed.) Vol. 2, page 1594, Sec. 1649:
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'The general rule is that upon the dissolution

of an injunction and the failure on the part of the

obligtors to comply with the conditions of the

bond, a right of action at once accrues. Nor is it

necessary that the obligee should first sue out an
execution upon the decree dissolving the injunc-

tion, before instituting proceedings at law for

recovery upon the bond, but he may proceed im-
mediately upon the dissolution. But if the bond
is conditioned for the payment of such damages
as may be sustained if the court shall finally

decide that plaintiffs ivere not entitled to the

injunction, no right of action accrues until the

final determination of the suit and the statute of

limitations does not begin to run upon the bond
until that time."

It will thus be seen that the authorities relied upon

by appellees are clearly distinguishable and fail to

furnish any support to their position under the facts

pleaded in the amended complaint herein.

APPELLANT'S AUTHORITIES

The decision of the United States Supreme Court

in Tullock v. Mulvane, 184 U. S. 497, 22 Sup. Ct. 372,

46 L. Ed. 657, is conclusive in support of our conten-

tion in this case. It there appeared than an in-

junction suit was brought in the Federal Court of

Kansas and during the pendency thereof the parties

entered into a stipulation which was duly filed in

that cause, that the bill of complaint should be dis-

missed as to all of the defendants but one, and that

the injunction and specific performance phase of the
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case should be withdrawn and dismissed. An order

of court was entered pursuant to this stipulation. An

action was thereafter brought in the state court of

Kansas to recover upon the injunction bond. It was

held by the Supreme Court of Kansas in Tullock v.

Mulvane, 60 Pac. 749, that the action upon the bond

could be maintained. The injunction bond in that

case went much further than the bond in this case,

and, like the bond in the cases relied upon by appellees,

was conditioned for the payment of damages, 'if it be

finally decided that the injunction ought not to have

been granted." In affirming the decision of the

Supreme Court of Kansas upon this question, Mr.

Justice White, speaking for the Suprem^e Court of the

United States, said:

'The assignments of error, though fourteen in

number, are reducible to three propositions.

"A contention that as the bond provided for a
liability only in case it was finally decided that

the injunction was wrongfully granted, no recov-

ery could be had upon the bond, because the stipu-

lation between the complainants and certain of

the defendants had the effect of rendering it im-
possible to have a final determination in the courts

of the United States whether the injunction ought
originally to have been granted

"Previous to the bringing of the suit in the state

court upon the bond, by stipulation filed in the

equity cause in the United States court, upon
which an order of the court was entered, the bill
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of complaint had been dismissed as to all the

defendants but Mulvane, and it was expressly

agreed that all demand for relief by way of

specific performance should be withdrawn. We
think that the circuit court of appeals correctly

decided that the necessary effect of this agreement
ivas to withdraiv from the case all controversy on
the subject of the infunction. As by the stipula-

tion Mulvane had not waived any rights of action

by reason of damages caused by the injunction, if

any, but, on the contrary, his rights, were ex-

pressly saved, and as the stipulation w^as made the

basis of an order of the court which had the

necessary effect to dismiss from the cause all the

grounds upon w^hich alone the rightfulness of the
injunction could have been asserted, we think
there was a final decision, within the import of

the condition of the bond that the injunction ought
not to have been granted. As respects the argument
that, by reason of the execution of the stipulation,

the sureties upon the infunction bond were abso-
lutely discharged, because thereby a final deter-

mination of the rightfidness of the alloivance of
the injunction ivas prevented, lue think it obvious
that the sureties ivhen executing the bond did so

subject to the right of the complainants in good
faith to dis77iiss their bill, or to make a stipulation
such as that we have referred to, which was in

effect, equivalent of the dismissal of the bill in so

far as all equitable relief ivas concerned."

It will be seen that the facts in the Tullock case

were much more favorable to the sureties of the bond

than in the present case. We submit that this de-

cision is absolutely decisive and necessitates a reversal

of the dismissal in the instant case. As said by the

Supreme Court, it is ''obvious" that the sureties when
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executing this bond did so subject to the right of Hall

in good faith to dismiss his bill or to make a stipula-

tion relative thereto.

In the Kansas decision in Tullock v. Mulvane, 60

Pac. 749, the court said:

'^The effect of the voluntary dismissal was to

abandon the claim for an injunction, and to ripen

the hitherto contingent liability upon the in-

junction bond into one of absolute character . . .

There was no apoeal from the order dismissinar

the injunction feature of the bill, and nothing in

the controversy Vv^hich was retained before the

court which had the effect to suspend liability

upon the injunction bond. There is nothing in the

case of Brown v. Smelting Co., 32 Kan. 528, 4 Pac.
1013, which militates against this viev/. In that

case it was held that, 'in a suit brought for a
perpetual injunction, a right of action does not
accrue on an undertaking given on the issue of a
temporary injunction or restraining order until a
final judgment in the suit in which it was issued
is rendered, and a suit commenced on such under-
taking, before such entry of judgment is prema-
turely brought, and cannot be maintained.' The
sole purpose of the suit in that case was to obtain
a perpetual injunction. The injunction asked for
v/as not auxiliary to some other relief prayed for.

It was therefore rightly held that a suit upon the

injunction bond would not lie merely because the
temporary order had been vacated, because upon
the final hearing a perpetual injunction might
have been allowed notwithstanding the vacation
of the temporary order. The injunction bond, in

that as in all other cases, was conditioned for the
payment of damages, "If it be finally decided that
the injunction ought not to have been granted,'
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and until final hearing it could not have been
finally so decided. But in a proper sense it had
been finally decided that the injunction order in

the case of Wescott v. Mulvane ought not to have
been granted. The case is within the principle

of Mitchell v. Sullivan, 30 Kan. 321, 1 Pac. 518.

In that case it wsls ruled: 'Where a plaintiff, on
commencing a suit and obtaining a temporally

injunction, gives an undertaking to secure to the

party injured the damages he may sustain if it

be finally decided that the injunction ought not to

have been granted, and subsequently appears in

court and dismisses the action without prejudice

to a future action, and the court enters judgment
dismissing the action, such judgment is equivalent

to a final decision by the court that the plaintiff

was not entitled to the temporary order of in-

junction, and after the judgment an action lies

upon the injunction undertaking.'

"It is next contended that the contingency speci-

fied in the injunction bond, upon the occurrence

of which the liability of the sureties depended,
never happened. The argument in support of

this contention is that it never was finally decided
that the injunction ought not to have been granted,
but that without avvaiting a decision upon the

question the bill for injunction w^as voluntarily

dismissed. There are two sufficient answ^ers to

this claim: First, a party cannot wrongfully sue
out an injunction against his adversary, and
escape liability for the damages which conse-

quently follov/, by voluntarily dismissing his

action in anticipation of an adverse decision. In
such case the order of dismissal made upon the

complainant's application is an adjudication that

the injunction ought not to have Ijeen granted.
This point is expressly decided in Mitchell v.

Sullivan, supra."
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The decision of the Supreme Court of Illinois in

Keith V. Henkleman, 50 N. E. 692, is likewise con-

clusive. The court there said

:

"It is further claimed on behalf of the appel-

lants that damages could not be assessed upon the

bond, because the suit in which the bond was
given had not been finally determined on its

merits when this bill was filed, and because this

injunction was dissolved by motion on the face of

the bill. This contention is v/ithout force. By the

terms of the bond the appellants agreed to pay
such damages as were occasioned by the tvrongful
issuing of the injunction, and also such damages
as might be awarded the complainants in case the

injunction shoidd be dissolved. It is not denied
that the injunction ivas dissolved prior to the

filing of this bill, and it also clearly appears that

the injmiction teas wrongfully issued. It makes
no difference that the decree dismissing the bill on
its merits was not entered until after the present
bill was filed. The conditions of the bond do not
require that the damages should be assessed in

the chancery suit, or before suit is brought on the

bond. It is sufficient that the damages are
assessed in the suit on the bond itself. . . .

Damages are recoverable on an injunction bond
whenever the injunction has been vacated, either

wholly or in part, and any order of court relieving

any part of the subject-matter of the injunction
from the operation of the injunction is, as to such
part, a dissolution of the injunction. Brakenbush
V. Dorsett, 138 111. 167, 27 N. E. 934. The
question when and how damages are assessed
against the complainant in a chancery suit is not
important here, because this is really a suit on the

bond, although the assessment of damages was
made in equity; and the only qitestion is vohether
there has been a breach of the conditions of the
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bond. Kohlsaat v. Crate, 144 111. 14, 32 N. E.

481. . . .

''It appears that on April 3, 1891, the appellees

entered into a stipulation with the principal

obligor, Peterson, to which the sureties Keith and
Stanton, were not parties, by the terms of which
stipulation the sheriff was to keep the money due
on the executions until the motion for a receiver

was determined. This motion w^as made about
March 29, 1891. It is claimed by c-ounsel for
appellants that this stipulation in some way
changed the liability of the principal obligor,

Peterson, and therefore discharged the sureties.

This contention also is without force. The stipu-

lation rejerred to did not change the contract
evidenced by the bond, nor was the liability of the

principal obligor in the bond for the damages
occasioned by the injunction varied in any respect.

His liability remained exactly as it luas before
the stipidation wa^ made.^^

In Brackenbush v. Dorsett, (111.) 27 N. E. 934,

therein referred to, the court said

:

"The question for our consideration is, did this

order thus entered pursuant to the stipidation of
the parties to the injunction suit, and without the

knowledge or consent of the sureties on the

injunction bond, assume to materially change the

contract of such sureties and enlarge their lia-

bility? We think it is plain that the order did not
have that effect. The latter part of the order has
nothing w^hatever to do with the injunction, and
hence with the undertaking of the sureties. It

relates wholly to w^hat appellee Daniel H. Dorsett
is allow^ed to do, and the manner in which he shall

do it; and the former part, w-hich alone relates to

the injunction, and hence to that wiiich affects the
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liability of the sureties, is in effect but a dissolu-

tion in part of the injunction. By the original

injunction appellee Daniel H. Dorsett was pre-

vented from making or procuring to be made,
any transfer or assignment of property, patents,

contrasts, or business. By the order pursuant to

the stipulation he is only thus prevented when it

is not 'to carry out any contracts now in existence

for the manufacturing and laying of conduits and
to close any negotiations now pending for the

purpose of issuing licenses to parties in cities for

the right to use said conduit under said patents,

and to receive moneys and stock on said contracts.'

As to a part of the subject of liability the sureties

are thereafter released, because it is taken out of

the injunction, and as to the residue they remain
liable precisely as they were before Noth-
ing in the bond or the order of the court made
when it was executed, or in the statute relating to

the subject, requires that there shall be but one
order of dissolution embracing the entire subject-

matter of the injunction to fix the liability of the

sureties; and it can need no argument to prove
that any order of court relieving any part of the

subject-matter of the injunction from the opera-
tion of the injunction is, as to such part, a dissolu-

tion of the injunction. No reason can therefore
be assigned why an injunction may not be dis-

solved by a series of orders,—one dissolving as to

one part today, another dissolving as to another
part tomorrow, and so on. And so long as the

liability of the sureties is not made different or
more onerous thereby than it would have been by
a single dissolution embracing the entire subject-

matter of the injunction they can have naught to

complain of."

In Patterson v. Rinard, 81 111. App. 80, the parties

entered into a stipulation and settlement agreement in
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an injunction suit. In an action to recover upon the

injunction bond that was contended by the sureties to

be a defense. In holding that this was not a defense,

the court said:

'The settlement of the case on March 17, 1896,
as shown by the stipulation in evidence, in no way
affected the right of obligees in the bojid to re-
coyer damages for the wrongful suing out of the
injunction. These damages accrued to them when
the injunction was dissolved on their motion,
September 21, 1895. The stipulation shows that
amount of these damages was not settled but left
to be determined by the court if the parties could
not agree upon the amount. Not agreeing they
were assessed by the court as damages are
assessed in like cases. There was nothing in the
settlement of the case then, that would release the
surety on the bond. A complainant may even
dismiss his bill, ivhere there is no fraud, and its
dismissal will not release the surety on the hv-
junction bond, although done by agreement with
the defendant in the bill. Boynton v. Phelns 52
111. 210."

^ '

In Boynton v. Phelps, 52 111. 210, the court said:

^
"Appellant, by his undertaking as suretv, put

himself in the power of his principal, so far as the
prosecution of the bill was concerned. He knew
perfectly well that the complainant had power, at
any time, in his discretion, to dismiss his bill. He
knew the court could dismiss it for reasons sho\\Ti,
and he took these risks.

"This court said in this case, 'no matter from
what motive the complainant in the injunction
suit may have dismissed it, so as it vs^as not
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brought about by improper inducements by the

defendants in that suit, the sureties could have no
cause to complain. The sureties took the risk that
the complainant had good cause for the injunction,

and that he would conduct it in good faith, but did

not undertake that the other parties would not
corrupt and bribe him to dismiss a good cause of

complaint; 22 111. 527.

"These are the views this court now entertains

upon this point. In the absence of proof of

fraudulent combination and conspiracy of Whit-
ney, the principal, and the defendants in the bill,

or any of them, the stipulation to dismiss the bill

on the condition no damages should be allowed,

worked no injury to appellant. It did not, in any
respect in which we can see, extend his liability,

it did not increase his risk, it did not put him in

a worse condition, or impair any ultimate lia-

bility over to him of the principal, and tended, in

no degree, to the injury of the surety."

In Rowland v. Kellogg Power Company, 233 Pac.

869, 873, the Supreme Court of Idaho said:

"The liability of a surety upon a bond condi-

tioned upon the issuance of a temporary restrain-

ing order or upon an injunction pendente lite is

measured by the terms of the contract contained
in the instrument, and it would seem that the

court was without authority to modify or change
the terms and conditions stipulated in the bond."

In Bush V. Kirkbride, (Ala.) 30 So. 780, the court

said

:

"The fees of counsel for investigation of

respondents' status and rights with reference to

the injunction and for his advice thereon, and for
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services rendered in any proceeding or effort the

purpose of which, and the effect of which if

successful, is to lift the restraint of the writ,

whether this be sought to be done through a

motion to dissolve the injunction, or a motion to

discharge it, or through a motion to dismiss the

bill fo]' want of equity, or a dismissal of it on
pleadings and proof at the hearing, where, as in

the case at bar, injunctive relief is the sole pur-

pose and prayer of the bill, constitute dam-
ages sustained by the suing out of the in-

junction, and are recoverable as such by suit on
the bond ivhen the injunction has, in point of fact,

been in any ivay or for any cause dissolved; and
this upon the very letter of the statute, and the

bond given in conformity to it. Code, Sec. 788;
Jackson v. Millspaugh, 100 Ala. 285, 14 South. 44.

Nor is it conceived that the fact that the purpose
sought to be effectuated by the injunction may
be accomplished and is accomplished before the

dissolution, and before the efforts of the respond-
ents to be relieved from its restraint are success-

ful,—as where the respondents are enjoined not to

do an act which they cannot do after a certain
time, and the writ, issued in accordance with the

prayer of the bill, restrains them from the doing
of that act within the time in which only it is

possible for them to do it at all, so that the mandate
of the writ has expired by its own terms before
dissolution,—can have any material bearing to-

w^ard the exoneration of the bond. In the case
at bar the respondents, as public officers, were
enjoined from doing a certain official act for a
specified time. The expiration of that time was
coincident with the expiration of their terms of
office, as appears by the bill. Subsequently, the
writ having in fact performed the functions of a
perpetual injunction, and this without a hearing,
the complainant dismissed his bill, and thereby
dissolved the injunction. And it is contended that
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the injunction having fully performed its office,

according to the prayer of the bill and its own
terms, it no longer existed for any purpose, and
could not be, and was not, and can never be,

dissolved. The position is without merit. In this

country the prevailing doctrine is that, notwith-

standing the time within which the writ is oper-

ative has lapsed, the injunction continues to

legally exist until it is dissolved by the court. The
injunction in this case did not simply pass out of

existence upon the expiration of the time of its

operation, but it was dissolved by the subsequent

dismissal of his bill by the complainant. We have
then in this case every constituent of liability on
the bond sued on,—the suing out of the writ,

evidefice of damages sustained by plaintiffs by the

suing out of it, and its dissolution; and therefore

the court properly gave the affirmative charge
for the plaintiffs, and also charge 2 requested by
them. Affirmed."

That our contention is correct we believe is clearly

shown by the following language of the Supreme

Court of Oregon in Olds v. Carey, 13 Ore. 365, 10

Pac. 786:

"The fact that the injunction was wrongful, or

without sufficient cause should have been alleged.

The dissolution of it by the court was evidence

of its being wrongful, and should have been intro-

duced as evidence, and not alleged as the sub-

stantive fact. A moment's reflection will convince

an attorney that this view is correct."

In other words, the court recognizes that under the

language of the injunction statute and bonds in the

State of Oregon (widely differing from the language
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used in most of the other states) the vital fact which

gives the right of action upon the injunction bond is

that the injunction was wrongful or without suffi-

cient cause. The fact that the injunction was dis-

solved by the court is merely proper to be pleaded and

admissible as evidence tending to show that the in-

junction was wrongful. But the dissolution of the

injunction is not the substantive fact which confers

the right of action upon the bond, as contended by

defendants. We submit that this decision carefully

considered, is conclusive.

In Lyon v. Fidelity & Guaranty Co., (Mont.) 140

Pac. 86, Ann. Cas. 1915 D, 1036, the court said:

"It is contended that this action is not main-
tainable upon the face of the record, because it

w^as not necessary to allege and prove an adjudi-
cation in Perrinne v. Lyon that the appointment
of the receiver was procured wrongfully, malici-

ously or without sufficient cause; and this, it is

said, not only does not appear from the complaint,

but is specifically negatived by the respondent's
admission that he did move to vacate the appoint-

ment, that his motion was denied and that he
failed to take an appeal. The argument is that
the receivership must be formally vacated in the
primary suit either upon motion in the court of
original jurisdiction or upon appeal; that the

order of the district court denying the motion to

vacate was an adjudication in favor of the ap-
pointment, since no appeal was taken; and that
the present attempt of the respondent to charge
the appointment to have been made wrongfully.
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maliciously or without sufficient cause, is a col-

lateral attack.

'The bond which forms the basis of this action

was given pursuant to the provisions of section

6701 of the Revised Codes; it is conditioned, as

that statute provides, for the payment of all dam-
ages sustained *in case the applicant shall have

procured such appointment wrongfully, malicious-

ly or without sufficient cause.' We see nothing in

this language to indicate that a specific finding

in the primary suit against the propriety of the

receivership is an esseoitial prerequisite to an
action upon the bond, and we look in vain for any
intimation that such finding must be in the nature

of an order upon motion to vacate. What the

statute requires and what the bond expresses as

a condition of liability is a fact, viz, that the

appointment was procured wrongfully, maliciously

or withmit sufficient cause,

"Counsel cite Joslin v. Williams, 76 Neb. 594,

107 N. W. 837, 112 N. W. 343, as clearly showing
'that in order to maintain an action on such a

bond, it must first be judicially determined in the

manner provided by law in the original action,

that the receiver was wrongfully appointed.' The
Joslin case, and also the case cited therein as the

leading authority—Haverly v. Elliott, 39 Neb. 57

N. W. 1010—were decided under a statute of

Nebraska which exacts of the applicant for a

receiver a bond to pay all damages suffered by

the adverse party %n case it shall be finally de-

cided that the order ought not to have been

granted.' If this statute requires an express find-

ing to the effect stated, it is open to the comment
above made upon the statute of Alabama. As a

matter of fact, the Nebraska court merely recites

that it was finally decided that the order ought
not to have been granted, without stating how
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such decision was made nor in what manner it is

provided by law that such decision should \)e made,
and the question of the form such decision must
take was not involved."

In Arkadelphia Milling Co. v. St. Louis S. W. R.

Co., 249 U. S. 134, 144, 63 L. Ed. 517, 524, 39 Sup.

Ct. 237, it appeared that two railway companies had

brought suit against the St. Louis Southwestern

Railway Company and certain shippers to enjoin the

enforcement of certain freight rates. In an action

brought to recover upon the bond filed at the time of

obtaining the temporary injunction, the United States

Supreme Court said:

''It is argued that the condition of the bonds

—

that if it should eventually be decided that the

order inhibiting the enforcement of the Commis-
sion rates should not have been made, the com-
plainant should refund, etc.—never was broken,
because it was not at any time adjudged that the

allowance of the temporary injunction was im-
proper. But this is to construe the bonds ac-

cording to the letter, and not according to the

substance. The state statute and the orders of

the Railroad Commission entitled shippers to the

benefit of the rates thereby established; and they
were thus entitled at all times except as it became
necessary to stay the operation of the rates by
equitable process in order to permit of a judicial

investigation into the question of their adequacy.
The burden of proof to show them inadequate
was upon the railway companies; and when they
failed to sustain this burden, they at the same
time showed that the injunctions ought not to

have been allowed."
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In Williams v. Ballinger, (Iowa) 101 N. W. 139,

it appeared that after the issuance of the injunction

the defendant therein filed a motion to dissolve it,

which motion the plaintiffs in the injunction suit con-

fessed, and the injunction was dissolved. In holding

that this gave a right of recovery upon the injunction

bond, the Supreme Court of Iowa said

:

"Ordinarily, there must, of course, be a state-

ment that the injunction was wron.gfully issued.

But if the facts pleaded show that fact, this is all

that is necessary. The confession of the motion
to dissolve the temporary writ of injunction, its

dissolution upon motion of plaintiffs in the main
suit, and the voluntary dismissal of the main suit

surely make out a prima facie case, at least, of

the wrongful issuance of the injunction."

In Nielsen v. City of Albert Lea, (Minn.) 91 N. W.

1113, the syllabus by the court reads as follows:

"Where the injunction was dissolved by a dis-

missal of the action on the part of the plaintiffs,

followed by a judgment of dismissal, there was, in

effect, a final adjudication that the injunction

writ had been wrongfully issued."

The court said:

^^The dismissal of the action by the city, fol-

lowed by a formal judgment of dismissal, was
equivalent to an adjudication upon the merits of

the matters at issue. The plaintiffs, therefore,

stand in the same position they would if that

action had been brought to tried and decided in

their favor upon the merits. Steamship Co. v.
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Toel, 85 N. Y. 646; Appolinaris Co. v. Venable,

supra."

In Abel v. Flesher, 296 111. 604, 130 N. E. 353, the

court said

:

''It is assigned for error that the court refused
to allow damages upon the suggestion of the

appellant, consisting of his solicitors' fees upon
the hearing on the motion to dissolve the tem-
porary injunction. This error is well assigned.

Where a temporary injunction is dissolved the
defendant is entitled to suggest his damages and
have them assessed, whether the case has been
disposed of upon the merits or not."

In Jesse French Piano and Organ Co. v. Porter,

134 Ala. 302, 32 So. 678, 92 A. S. R. 31, the court

said:

"The bond is the contract of the party executing
it, the statute prescribes its terms and conditions,

and the right of action arises immediately upon
the breach of its condition. The promise is to pay
all damages and costs, if the injunction is dis-

solved. The failure to pay all damages and costs

sustained by the suing out of the writ, after the
same has been dissolved, is a breach of the bond,
and there is nothing in the statute nor in the bond
which postpones the right of action until after
a final hearing on the merits. There are cases to

be found which hold that there can be no assess-

ment of damages for suing out the writ until a
final hearing of the cause in which the writ is

issued. We apprehend that these cases, however,
are based upon a statute different than ours, or
upon a bond differing in condition from the one
here sued upon. . . .
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"This author, (High on Injunctions), states that
it has been held, however, that no right of action

at law can be maintained on the bond until the

final determination of the cause in which the

injunction issued, citing Gray v. Veirs, 33 Md.
159, and Penny v. Holberg, 53 Miss. 567, but the

general rule is otherivise as above stated.'^

In Shackleford v. Bennett, 237 111. 523, 86 N. E.

1073, the court said:

"Upon the dissolution of an injunction there is

an immediate cause of action upon the bond ac-

cruing to the party against whom the injunction

was directed, for the costs and damages sustained
in and about the dissolution of such injunction,

and the fact that the court has failed to assess

damages or finally dispose of the case is no de-

fense to such action. Keith v. Henkleman, 173
111. 137, 50 N. E. 692. This rule gives the party
damnified the benefit of the condition in the bond.
Appellants' agreement in the bond is that they
will pay all costs and damages that may be sus-

tained upon the dissolution of the injunction.

When it was shoivn that the injunction had been

dissolved and costs and damages sustaified, appel-

lees were immediately entitled to action for the

breach of the bond.''

In Gray v. Southern, etc., R. Co., 50 So. 352, the

court said:

"There appears to be a conflict of authorities

on this question ; but our court is committed to the

proposition that a final determination of the suit

is not necessary, since, under the condition of the

bond, the maker becomes liable for damages and
costs if the injunction is dissolved, and there is
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nothing in the bond nor in the statute which post-

pones the right of action until a final hearing."

See also to the same effect

:

Sizer v. Anthony^ 22 Ark. 465;

Boden v. Dill, 58 Ind. 273

;

Tallahassee Raihvay Co. v. Heyivood, 4 Fla.

411.

However, as previously stated, the question as to

whether there can be a right of action upon the in-

junction bond while the injunction suit is still pending

is not involved in this case, for the reason that the

injunction had been voluntarily dismissed by the

plaintiff therein and was not pending at the time of

the commencement of the present action.

In Foster v. Royal Indemnity Co., 271 Pa<!. 609.

the Supreme Court of Montana said:

'This defendant became surety on the bond
required by the order of the court on granting the

injunction, and pursuant to the provisions of

Section 9246, Revised Codes of 1921, by signing
the bond it contracted with reference to the

statute (Methodist Church v. Barker, 18 N. Y.

465; Wilde v. Joel, 15 How. Prac. (N. Y.) 327),
and its contractual liability is determinable by
the terms of the bond and the provisions of the

statute. Havden v. Keith, 32 Minn. 277, 20 N. W.
195)."

"It is well settled law that when an injunction

is ivrongfidly issued and subsequently dissolved,
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the party enjoined will be entitled to such dam-

ages within the limit of the penalty of the bond

as he may have sustained by reason of the issuing

of the injunction."

Moore v. Maryland Casualty Co., (Cal) 280

Pac. 1008, 1010.

The liability of the sureties therefore being gov-

erned by the language of the bond and the statute, the

authorities relied upon by appellees which involve

entirely different language of the bond and statutes

have no application, and the condition of this bond

having been broken, the sureties are liable.

Paragraph 7 of the amended complaint alleges, and

it is uncontroverted, that the plaintiffs Hall in the

injunction suit voluntarily dismissed that action with

prejudice by order of the Circuit Court of Wheeler

County. It is well settled by the authorities that this

gives a right of action upon the bond, no matter what

the language of the same may be.

In Beatty v. Casselman, 211 N. W. 617, the Su-

preme Court of Nebraska said

:

"The rule is well established, and it is conceded

by both parties to this action, the dismissal by

plaintiff of an action, in which he has procured

the issuance of a temporary injunction, gives rise

to a cause of action upon the injunction bond.

Gyger v. Courtney, 59 Neb. 555, 81 N. W. 437;
10 Ency. PL & Pr. 1124; 32 C. J. 450, Sec. 774."
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''The voluntary dismissal of an injunction suit

by the plaintiff, after obtaining an interlocutoiy
injunction and giving a bond is regarded as such
a judicial determination of the controversy and as

such a breach of the condition as to warrant a
right of action upon the bond."

High on Injunctions, 4th Ed. Vol. 2, Page 1596,

Sec. 1649 A, citing numerous cases.

''A federal court of equity which requires a
complainant to give a bond as a condition of
granting an ex parte restraining order has juris-

diction to enforce the bond for the benefit of the

defendant in ancillary proceedings, and such jur-

isdiction is not defeated by a voluntary dismissal
of the suit by complainant."

Becker v. Stmider, 17 Fed. (2nd) 772

"In dismissing a suit and injunction, the ap-
pellant confessed that he had at that time no legal

or equitable right to the relief sought and the

dismissal was a breach of the bond."

Swan V. Timmons, 81 Ind. 243, 245.

"The discontinuance of the action by the plain-

tiff was not only a confession that the temporary
injunction ought not to have been granted, but
was a final decision that he was not entitled to an
injunction. When a petition or an action is dis-

missed, in strictness, the injunction falls ipso

facto."

Mitchell V. Sullivan, 30 Kan. 231, 1 Pac. 518.

"It is the general rule that where a party who
has obtained a temporary injunction voluntarily

dismisses and discontinues a suit before there has
been a hearing on the merits, such act is, in legal
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effect, a determination that the party suing out
the injunction was not entitled to it. A bond
conditioned to answer in damages, in case it is

finally decided that the injunction was wrongfully
sued out, is broken by the abandonment of the
suit."

Note, 6 Ann. Cas. 401, citing numerous cases.

A fortiori this, of course, is even more true where

the condition of the injunction bond does not require a

final decision, but is merely conditioned upon the

wrongfulness of the injunction.

See also to the same effect

:

Hein v. Mooney, (Cal.) 137 Pac. 616, and
cases there cited;

Nansemond Timber Co. v. Rountree, (N. C.)
29 S. E. 61;

Pacific Mail Steamship Co. v. Toel, 85 N. Y.
686;

National Surety Company v. Citizens L. H. &.
P. Co., (Ala.) 78 So. 834, 838;

Asevado v. Orr, 100 Cal. 293, 34 Pac. 77;

Frahin v. Walton, 130 Cal. 293, 34 Pac. 618;

Cummings v. Miigge, 94 111. 186;

Brown v. Galena Min. etc. Co., 32 Kan. 528,
4 Pac. 1013;

Hennaman v. Richardso7i, 3 La. 101;
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Thurston v. Kaskell, 81 Me. 308, 17 Atl. 73;

Neilseu v. Albert Lea, 87 Minn. 285, 91 N.
W. 1113;

Sharp V. Harding, 65 Mo. App. 28;

Alliance Trust Co. v. Stewart, 115 Mo. 236,
21 S. W. 793;

Price Baking Poivder Co. v. Calumet Baking
Powder Co., 82 Mo. App. 19

;

Guyger vs. Courtney, 59 Neb. 555, 81 N. W.
437;

Neiv York etc., R. Co. v. Dennis, 40 N. J. L.

340;

Perlman v. Bernstein, 83 N. Y. App. Div.

203, 82 N. Y. S. 148

;

Waterbury v. Bouker, 10 Hun. (N. Y.) 262;

New York City Suburban Water Co. v. This-

.tle, 78 Hun. (N. Y.) 176; 28 N. Y. S. 938;

Mutual Safety Ins. Co. v. Roberts, 4 Sands.

Ca. (N. Y.) 592;

Taaks v. Schmidt (Supm. Ct. Spec. T.) 19

How Pr. (N. Y.) 413;

Parker v. Commercial Tel. Co. (Supm. Ct.)

3 N. Y. St. Rep. 174

;

McGoivman v. Barnum (Supm. Ct. Spec. T.)

42 Misc. (N. Y.) 585, 87 N. Y. S. 605; Af-

firmed 96 N. Y. App. Div. 626, 89 N. Y. S.

1110.
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INJUNCTION WAS WRONGFUL AND
WITHOUT SUFFICIENT CAUSE

The injunction in question was wrongful and

without sufficient cause. Since that fact was ad-

mitted by plaintiffs in the injunction suit by their

voluntary dismissal thereof, and since that fact is

alleged in the amended complaint and admitted by

the motion to dismiss or demurrer, a discussion of

that question seems unnecessary. However, we take

the liberty of adding a few citations bearing upon

that phase of the matter.

Here it is undisputed that the Halls, conceiving

that they had been defrauded, first commenced an

action at law in Yakima County, Washington, to

recover damages, and then, one month later, while

the Yakima County action was still pending and

without dismissing that action, commenced the suit

in equity in Wheeler County, Oregon, for the rescission

of the same exchange transaction by reason of the

same identical alleged fraud, and in that action pro-

cured ex parte the issuance of the injunction restrain-

ing appellant from selling and disposing of his

property.

'The defendants may demur to the complaint

within the time required by law to appear and
answer, when it appears upon the face thereof,

either,—
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*'3. That there is another action pending be-

tween the same parties for the same cause."

Oregon Code Annotated, 1930, Vol. 1, Sec.

1-605.

"When any of the matters enumerated in Sec.

1-605 do not appear upon the face of the com-
plaint, the objection may be taken by ansv/er."

Ibid, Sec. 1-608.

These sections of the Oregon statutes are made

applicable to suits in equity by Section 6-107 of the

Oregon statute.

The defense of another action pending applies to

suits in equity and constitutes a statutory prohibi-

tion against the commencement of a second action.

Clark V. Larsen, 15 Ore. 345, 15 Pac. 326 ; Hutchinga

vs. Royal Bakery, m Ore. 301, 131 Pac. 514, 132 Pac.

960, 134 Pac. 1033.

*7^ is settled laiv in this jurisdiction, and toe

think the rule prevails evert/where, that a party
who has been induced by fraud to enter into a
contract for the purchase of property, upon dis-

covery of the fraud, may either affirm the con-
tract and sue for damages, or may disaffirm the

contract and recover the money or property parted
ivith. These remedies are not concurrent, but are
ivholly inconsistent, and the adoption of one ex-

cludes the other. Scott v. Walton, 32 Or. 460, 52
Pac. 180 ; Whitney v. Bissell, 75 Or. 28, 146 Pac.

141, L. R. A. 1915D, 257; Spence v. Hull, 75 Or.

267, 146 Pac. 95; Eivers v. Peard, 100 Or. 197,
197 Pac. 264 ; Gary Coast Agency, Inc. v. Lawrey,
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101 Or. 623, 201 Pac. 214; Dean v. Cole, 103 Or.

570, 204 Pac. 952."

Robinson v. Cable, 109 Or. 579, 217 Pac. 624.

"One who has been induced to enter into a con-

tract by the fraud of the other party has a choice

of two remedies. He may stand on the contract,

sue for damage in an action of deceit, or he may
rescind the contract and recover what he has
parted with. He cannot do both. A choice of one

remedy is an abando)iment of the other.
^'

Kramer v. Lewis, (Minn.) 163 N. W. 732.

"She had a right to a remedy at law for dam-
ages and also to rescind and recover back the

price paid for the land. T>lie two remedies are,

hov/ever, necessarily inconsistent. The pursuit of
one precludes pursuit of the other.

"Plaintiff commenced her action for damages
with full knowledge that at least 104 acres of the

tract purchased could not be irrigated. This con-

stitutes the only ground upon which a right of

rescission existed. The commencement of an action

at law ivith full knowledge of the alleged fraud
was a conclusive election to affirm the contract

and claim damages, ard estopped the plaintiff

from changing the form of her action to a suit in

equity for rescission based upon the same facts."

Ellis V. Annis & Rohling, (Iowa) 173 N. W.
282, 287, and see numerous cases to the

same effect therein cited.

"Upon the facts stated the sale was voidable

(Moran v. Horsky, 178 U. S. 205, 212, 44 L. ed.

1038, 1040, 20 Sup. Ct. Rep. 856), and the plain-

tiff in error was entitled either to disaffirm the

same and recover the lands, or affirm it and re-
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cover damages for the fraud. It could not do both.
Both remedies were appropriate to the facts, but
they were inconsistent, since the first was founded
upon a disaffirmance and the second upon an af-
firmance of a voidable transaction. Robb v. Vos
155 U. S. 13, 43, 39 L. ed. 52, 63, 15 Sup. Ct. Rep!
4; Connihan v. Thompson, 111 Mass. 270, 272; 2
Black, Rescission & Cancellation, Sec. 562, and
cases cited. . . . Any decisive action by a party
with knowledge of his rights and of the facts,
determines his election in the case of inconsistent
remedies, and one of the most unequivocal of such
determinative acts is the bringing of a suit based
upon one or the other of these inconsistent conclu-
sions. Robb V. Vos, supra."

United States v. Oregon Lumber Comvany,
260 U. S. 290, 67 L. Ed. 261.

''In Connihan v. Thompson, 111 Mass. 270, at p.
272, the court said : The defense of waiver by elec-
tion arises where the remedies are inconsistent ; as
where one action is founded on an affirmance and
the other upon the disaffirmance of a voidable con-
tract or sale of property. In such cases, anv deci-
sive act of affirmance or disaffirmance if done with
knowledge of the facts, determines the legal rights
of the parties once for all. The institution of a suit
is such a decisive act; and if its maintenance neces-
sarily involves an election to affirm or disaffirm a
voidable contract or sale, or to rescind one, it is gen-
erally held to be a conclusive waiver of inconsistent
rights, and thus to defeat any action subsequently
brought thereon.'

"The rule established by these cases is that a}iy
decisive act hy a party, with knowledge of his rights
and of the facts, determines his election in the case
of inconsistent remedies, and that one of the most
unequivocal methods of showing ratification of an
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agent's act is the bringing of an action based upon

such an act.^*

Robb V. Vos. 155 U. S. 13, 43, 39 L. ed 52, 63,

15 Sup. Ct. Rep. 4, and cases therein cited.

"The clear weight of judicial opinion is to the ef-

fect that the commencement of a suit or action is an

election. Frisch v. Wells, 200 Mass. 429, 86 N. E.

775, 23 L. R. A. (N. S.) lU;Conrow v. Little, 115

N. Y. 387, 22 N. E. 346, 5 L. R. A. 69^; Rowell v.

Smith, 123 Wis. 510, 102 N. W. 1, 3 Ann Cas. 773;

Grizzard v, Fite, 137 Tenn. 103, 191 S. W. 969, L.

R. A. 1917D, 652; 15 Cyc. 259; 7 Ency. PI. & Pr.

368."

Oregon Mill & Grain Co, v. Hyde, 87 Ore. 163,

169 Pac. 791, 795.

"According to the weight of authority the mere
com.mencement of any proceeding to enforce one

remedial right in a court having jurisdiction to en-

tertain such a proceeding is such a decisive act as

constitutes a conclusive election barring prosecu-

tion of inconsistent remedial rights. 20 C. J. 29."

Behneman v. Schoemer, 141 Wash. 560, 252

Pac. 133.

"A remedy based on the theory of affirmance of

a contract or other transaction is inconsistent with

a remedy arising out of the same facts and based on

the theory of its disaffirmance or rescission, so that

the election of either is the abandonment of the

other."

20 C. J. 14.
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See also to the same effect

:

Albert Lea Foundrif Co. v. Iowa Savings Bank
(C. C. A. 8) 21 Fed. (2d) 515, and authori-
ties cited

;

Marshall v. Middleton, 100 Or. 248, 191 Pac.

886, 196 Pac. 830, 19 A. L. R. 1321;

Pickle V. Aiidersony 62 Wash. 552, 114 Pac.

177;

Rose V. Rundall, 86 Wash. 422, 150 Pac. 614;

Houser & Haynes Co. v. McKay, 53 Wash. 337,
101 Pac. 894

;

Des Allemands Lumber Co. v. Morgan City
Timber Co. (La.) 41 So. 332;

Babcock Cornish Co. v. Urquhart, 53 Wash.
168, 101 Pac. 713;

Eilefs Mtcsic House v. Douglass, 90 Wash.
683, 156 Pac. 937, L. R. A. 1916E, 613;

Howard v. J. P. Paulsen Co. (Utah) 128 Pac.

248;

Stewart v. Hayden, (C. C. A.) 72 Fed. 402;
169U.S. 1,42 L.Ed. 639;

Union Trust Company of Spokane v. Wisemam,
10 Fed. (2d) 558;

Holmes v. Henry Jenning & Son, 7 Fed. (2d)

231;

United States v. Bellingham Bay Improvement
Co. (C. C. A. 9) 6 Fed. (2d) 102, affirming
299 Fed. 869.
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*^The election to rescind, or not to rescind, once
made, is final and conclusive."

Pence v. Langdon, 99 U. S. 578, 581.

CONCLUSION

These being the well settled rules of law, and the

amended complaint here alleging that the injunction

suit was voluntarily dismissed by the plaintiffs therein

by order of the Circuit Court of Wheeler County, and

that the injunction was wrongful and without suffi-

cient cause, and the language of the bond being as it is

in this case, and expressly providing for the payment

of damages in such event, it necessarily follows that

the amended complaint states a cause of action for re-

covery upon this bond. The stipulation must be disre-

garded for the reasons hereinabove stated. And the

mere fact that counsel for defendants in the injunction

suit, who was endeavoring to obtain a dismissal there-

of and a dissolution of the injunction, 0. K.ed an order

voluntarily made and presented by the plaintiffs there-

in, giving exactly the relief which was being sought by

the defendants therein, we submit, certainly cannot

change or alter the rule, or preclude appellant from re-

covering the serious damages which he sustained by

reason of the wrongful issuance of this injunction.

We believe that both reason and principle and

practically all of the authorities which involve a simi-
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lar situation to that in the case at bar, necessitate a

holding that the amended complaint states a cause of

action.

We therefore respectfully submit that the motion

to dismiss should be denied and the judgment appealed

from should be reversed.

Respectfully submitted,

HARRY A. LaBERGE, R. W. WILBUR,
JOSEPH C. CHENEY, H. B. BECKETT,
ELWOOD HUTCHESON. F. C. HOWELL,

E. K. OPPENHEIMER.

LaBERGE, CHENEY & HUTCHESON,
WILBUR, BECKETT, HOWELL &

OPPENHEIMER,
Attorneys for Appellant
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STATEMENT OF THE CASE

The appellant, J. M. Janssen, instituted this ac-

tion against the appellees to recover the sum of

$5,000 on an injunction bond executed by them in

that amount.

The bond was executed by X. E. Hall, as prin-

cipal, and by the appellees as sureties, in a suit com-

menced by said Hall and others against the appel-

lant and others in the Circuit Court of the State

of Oregon, for Wheeler County.



The appellant appeals from an order herein sus-

taining the appellees' motion to dismiss the com-

plaint on the ground that it does not state facts suf-

ficient to constitute a cause of action against them.

In the Wheeler County suit in which the injunc-

tion was issued, it ajDpears that the defendants ap-

peared by filing their answer. (Transcript of Rec-

ord, Pg. 69, et seq.) Thereafter, the parties to the

suit got together and compromised and settled their

differences and executed a stipulation embodying

the terms of the settlement, one of the provisions

of the stipulation providing for dismissal of the

suit. (Transcript of Record, Pgs. 25, et seq.) ;

thereafter, an order of dismissal was entered by the

court, pursuant to the stipulation. This order was

O. K.'d by the attorney for the defendants in that

suit, and the order recited that the plaintiffs and

defendants both appeared in court asking for an

order of dismissal.

It is appellant's contention that under the cir-

cumstances, as above detailed, he is entitled to re-

cover from the appellees certain damages which he

claims he sustained by reason of the injunction, on

the ground, as he claims, that the injunction was

issued wrongfully and without sufficient cause, con-

tending that the fact that the suit was dismissed is

conclusive evidence that the issuance of the injunc-

tion was wrongful and without sufficient cause.



On the other hand it is our contention that un-

der the circumstances, the appellees are not liable

on the ])ond in question, because the dismissal was

pursuant to a compromise and agreement of the

parties and not as a result of a trial on the merits

or by the voluntary act of the plaintiff.

ARGUMENT
The injunction bond in question was drawn in

strict conformity with Sec. 6-402 of the Oregon Code

Annotated, 1930, which reads as follows

:

"An injunction may be allowed by the court,

or judge thereof, at any time after the com-
mencement of the suit and before decree. Be-
fore allowing the same, the court or judge shall

require of the i3laintiff an undertaking, with
one or more sureties, to the effect that he will

pay all costs and disbursements that may be
decreed to the defendant, and such damages,
not exceeding an amount therein specified, as

he may sustain by reason of the injunction if

the same be wrongful or without sufficient

cause."

In determining this case this court must deter-

mine whether or not the parties to an injunction

suit may by their own agreement compromise their

difference and dismiss the suit, or take such action

against the sureties upon the injunction bond and

thereby forever debar the sureties from adjudicat-



ing the question of whether or not the injunction

was in fact issued wrongfully, or without sufficient

cause. To us, it seems too clear for argument that

at some time and some tribunal the question of

whether or not an injunction was issued wrongfully

or without sufficient cause must be heard before a

court, according to the forms of law. In signing an

injunction bond, the sureties take the gamble that

the plaintiff himself will voluntarily dismiss the

case, in which event it seems well settled that action

on the part of the plaintiff conclusively binds his

sureties, provided such action is the result of his

own independent conduct, and not contributed to by

the defendant. But where the plaintiff and defend-

ant in the injunction suit collaborating together, ar-

rive at some settlement of their differences, and

agree not to litigate the matter any farther, they

cannot, by their own conduct, create a cause of ac-

tion against the sureties on the injunction bond

where none otherwise would exist. The power to

create this cause of action does not lie within the

power of plaintiff and defendant by compromising

the suit and causing the suit to be dismissed pur-

suant to such compromise.

The general rule is that the question of whether

or not the injunction was issued wrongfully and

without sufficient cause must be determined in the

injunction suit and not elsewhere. If it were other-

wise, the merits of the suit in which the injunction

,.(iam



was issued would have to be litigated in an action

for damages on the bond. Therefore, this court has

squarely before it the question of whether or not the

parties to an injunction suit may by their voluntary

agreement, without the consent or knowledge of the

sureties, and without even consulting them, create

a liability for damages against the sureties, by com-

jiromising the case and agreeing to a dismissal, and

this, without regard to the merits or lack of merits

of the injunction.

The suit in Wheeler County was not dismissed

by the voluntary act of the plaintiffs in that suit,

but the dismissal order was entered pursuant to a

compromise settlement and stipulation between them

and the defendants in that suit, and on the applica-

tion and request of said defendants, as w^ell as of the

plaintiffs.

This is clearly shown in appellants' amended

complaint, as follows:

In paragraph 9 of the amended complaint (Tran-

script of Record, pg. 8) is the allegation that on the

same date of the order, and prior to the entry of the

order of dismissal, the stipulation in question was

executed.

Paragraph 2 of the stipulation provided for the

dismissal of that suit. (Pg. 25, Transcript of

Record).
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In the Order of Dismissal we find the follow-

ing:

*'Xow on this •2Sth day of May, 1929, this

cause came on to be heard upon an application

of the plaintiffs and defendants, both appearing
in court, asking for an order dismissing this

suit." (Pg. 23, Transcript of Eecord).

The wording of this order refutes the contention

of coimsel that the suit was not dismissed pui*suant

to the stipulation but solely as the result of the vol-

imtaiy action of the plaintiffs in that suit, for it is

stated in the order that both the plaintiffs and de-

fendants appeared in court, and that they both asked

for an order dismissing the suit.

If the dismissal had been entered solely pursu-

ant to tbe action of the plaintiffs, the plaintiffs

alone, either in pei*son or by attorney, would have

appeared in court and asked for the dismissal.

If the dismissal was not brought about piu*suant

to the stipulation, then why did the defendants ap-

pear in court and join with the plaintiffs in asking

for an order of dismissal? And, fiu-thermore. why

did defendants' attorney "0. K." the order at the

end thereof f (Transcript of Record, pg. 24\

So here we have the stipulation providing for the

dismissal of the suit, dated the same date as the

order and executed prior to the entry of the order,

followed by the appearance of the defendants in

court, and joining with the plaintiff in requesting



t;hat the suit be diainissed^ and then, as further e-vi-

rlence that the dismissal was the resxdt of a com-

promise settlement in which the defendants partici-

pated, we find that the defendants' attorney O. K.Vi

the order. We respectfully submit that the fore-

going steps taken by the parties conclusively prove

:hat they got together and agreed not to litigate the

^uit to a final determination, but agreed to settle

md compromise all of their differences and the mat-

:ers in litigation on the basis set out in the stipula-

:ion. By that action, followed by the dismissal of

:he suit, the defendants prevented the suit from, be-

ng tried on its merits, and thus prevented a judicial

iecision and determination of th.e question as to

whether the issuance of the injunction had been

wrongful or without sufficient cause. That was a

judicial question and could only be determined and

settled by a trial of the suit on its merits.

Evidently the defendants in that suit had some

loubt as to whether they would be successful in pre-

railing, had the suit been Litigated to the end, or

hey would not have been willing to have made a

compromise settlement as is set out in the stipula-

ion. If they had been absolutely sure of the sound-

less of their position they would have refused to

lave stipulated for a dismissal, nor would they or

heir attorneys have appeared in court and joiaed

he plaintiffs in asking for a dismissaL pursuant to

he stipulation, nor would they have further indi-



10

cated that the dismissal was the result of a com-

promise by having their attorney O. K. the order

of dismissal; but on the controry, they would have

either forced the plaintiffs to voluntarily dismiss

the suit, or insisted on a judicial determination of

the case, which counsel now say they were sure of

winning, so that in either case they would have been

in a position, without question, to have held the

plaintiffs and the sureties on the injunction bond,

for damages for the wrongful issuance of the in-

junction.

The fact that the stipulation may not have been

filed in the records in the suit is immaterial. It

often occurs that cases are compromised and settled

by written stipulations which are not filed. The im-

portant fact is that the stipulation was executed by

the parties and that it embodied the terms of the

compromise settlement, one of which was that this

suit was to be dismissed and that the suit was dis-

missed on the same day that the stipulation was

signed, and that the defendants joined in the appli-

cation of dismissal and had their attorney O. K. the

order of dismissal.

Nor is there any merit in counsel's contention

(Brief, pg. 19) that because the plaintiffs in that

suit did not comply with the provision in the stipu-

lation requiring them to deposit their deed with the

trustees, the stipulation did not take effect, because,

as above pointed out, the order of dismissal was
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clearly the result of this stipulation and was entered

])ursuant to it at the request of both plaintiffs and

(kifendants, even though the plaintiffs may have

failed to perform some part of the agreement.

The Question as to Whether the Injunction Was

Issued ''Wrongfully or Without Sufficient

Cause/' Is One Which Could Be Determined

Only in the Injunction Suit, and Cannot Be Left

to the Determination of Any Other Court.

That question could only be determined in the

injunction suit after a trial on the merits and on

issues framed by the pleadings in the case. This

court could not determine that question without try-

ing out the issues as framed by the pleadings in that

suit. Those issues are not before this court for de-

termination.

The Circuit Court in Wheeler County had juris-

diction of a cause therein pending in which an in-

junction was sought against Janssen. As a condi-

tion precedent to the issuance of such injunction,

Hall, one of the plaintiffs in that case, was compelled

to and did file his injunction bond signed by the de-

fendants in the case at bar, and in that injunction

bond it was expressly stipulated that Hall, as princi-

pal, and the defendants Shown, McCarthy and Shoe-
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maker, as sureties, would pay such damages, not ex-

ceeding the sum of $5000, as Janssen might sustain

by reason of the injunction, if the same be wrong-

ful or without sufficient cause. As has been stated

by a number of courts of last resort, reference to

some of which is set out hereinafter, a surety upon

an injunction bond, under circumstances similar to

the case at bar, when he signs such an undertaking

as surety, signs it with the understanding that the

question of whether or not the injunction was issued

wrongfully or without sufficient cause is to be de-

termined by the court in which the injunction case

is pending, according to some of the forms known

to the law. This is an essential part of this contract

of suretyship. This was expressly held by the Su-

preme Court of Pennsylvania in Large vs. Steer,

121 Pa. 30, 33, in which it was said:

"The sureties in an injunction bond assume
certain obligations, at the same time they have
certain rights which must be respected, and, of

which they cannot be deprived without their

consent. They are entitled to have the case

against their principal tried according to the

forms of law, and a final decree or judgment en-

tered against him in court. Their liability con-

sists in satisfying any judgment their principal

may be condemned to pay. Until there is such

a final determination of the equity suit, as

shows that the injunction tvas wrongfully issued,

fsom
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I do not see how an action would lie against the

principal in the bond, much less against the

sureties."

The contention of Janssen that he and Hall might

substitute their agreement respecting the final de-

termination of the Wheeler County injunction case

for the deliberate judicial determination of that

court would place it in the hands of litigants to ruth-

lessly rob the sureties on an injunction or any other

similar bond. These sureties did not engage by their

undertaking to l)c responsible except in the event

the injunction should be issued wrongfully or with-

out sufficient cause and they were protected by the

universal rules of law applicable to similar cases to

the effect that the question of whether or not the

injunction was issued wrongfully or without suf-

ficient cause should be judicially determined by that

very court, and no other. It is imquestionably true

that a surety on an injunction bond assmnes the

hazard of his principal dismissing the case without

the consent or connivance of the defendant ; and un-

der such circumstances the courts, with much regu-

larity, hold that such a dismissal is equivalent to

a judicial determination in that case and constitutes

a breach of the bond. However, such is not the case

we have to consider. We have a case where the

parties entered into a lengthy stipulation provid-

ing for a complete settlement of their differences,

in which each party was to do certain things, and as
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a result of this stipulation the case was dismissed.

The order of dismissal recites that it is upon the

joint action of both parties, and the very order of

dismissal itself hears the written approval of Jans-

sen's attorney.

In that case the fact that the various details

agreed upon in the stipulation were not carried out

can neither prejudice nor benefit the position of the

sureties on the injunction bond. These sureties were

not parties to this stipulation. So far as the record

discloses they were wholly ignorant of its provision.

By the terms of the stipulation, Janssen was to do

certain things and Hall was to do certain things,

and, among other things, this Wheeler County case

was to be dismissed, and it was dismissed. It is now

claimed that Hall failed to keep his part of the

agreements contained in the sti^Dulation, and that,

as a result thereof, Janssen was reinstated in his

former position as to the things he was required by

the stipulation to do and had done. From the com-

plaint it is apparent that the parties have restored

themselves in status quo, except that they did not re-

instate the Wheeler County case so that these sure-

ties could have an opportunity to litigate the pro-

priety of the issuance of the injunction order. They

are undertaking to take advantage against the sure-

ties of a violation of the condition subsequent in

the agreements contained in the stipidation, which

is something Janssen cannot do. By his stipulation

.OMi
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Janssen settled all of his controversies with Hall and

])rocured the dissolution of the injunction and the

dismissal of the injunction suit. It is now claimed

that at some later date Hall failed to keep his com-

mitments contained in the stipulation, with the re-

sult that Janssen was relieved of what he had done

in that regard. They now claim that they may reap

the benefits of a lawsuit against the sureties based

upon an injunction dissolved by mutual consent and

as a result of an agreement in which was embodied

the details of a full settlement of the entire con-

troversy. It cannot be said that the dissolution of

the injunction suit under these circumstances is any

evidence that the injunction was issued wrongfully

or without sufficient cause, or creates a condition

where an action may be brought against the sureties

on the bond. To hold them to an action arising

under these conditions is to say to the sureties upon

an injunction bond that you place your fortunes in

jeopardy and at the disposal of a bargain between

the parties to the injunction suit and that these par-

ties may divest the court of its jurisdiction and duty

to determine whether or not the injunction was is-

sued wrongfully or without sufficient cause.

It is a general rule that in an action upon an in-

junction bond, the court will receive no evidence re-

specting the merits of the determination of the suit

in which the injunction was procured, or in the ab-



16

sence of fraud, the circumstances under wliich an

injunction has been dissolved.

In Oelrichs et ah vs. Williams, et ah, 15 Wallace

211, 21 Law Ed. 43, 44, the Supreme Court of the

United States in this connection says:

''The appellants cannot go behind the decree

in the case in which their bonds were given. The
law and the facts of that case, as settled by the

court, are conclusive of their rights in the pro-

ceedings. They cannot be permitted to raise any
question as to either."

The Supreme Court of Montana in Fullerton vs.

Pooh 59 Pacific 431, 433, says

:

"It is a well settled principle that in an ac-

tion upon an injunction bond the defendants are

concluded by the decree upon the question

whether or not there was any right to an injunc-

tion, and they are not at liberty to reopen the

questions which were the subject matter of the

injunction suit. In such an action, matters

which go to the merits of the injunction suit are

not admissible as a defense."

The case of Si2:)e vs. HoUiday, 62 Ind. 4, fully

supports this view. In Swan vs. Timmons, 81 Ind.

243, it was held that upon the trial of an action upon

the bond, the record of a subsequent suit between

the parties wherein the injunction sought in the

first action was obtained is not admissible either

in bar of the action or in mitigation of damages.

In Bowling vs. Polach, 18 California 625, the

court refused to examine the record in the injunc-
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tioii suit (n- to inquire whether the writ was prop-

erly or improperly issued.

The only ease cited by counsel on this question

is Olds vs. Cary, 13 Ore. 362, from which, on page

40 of their brief, is quoted part of the paragraph

beginning at the middle of jiage 365. Inasmuch as

the statute and the bond created a liability against

the sureties only in case the injunction was issued

wrongfully or without sufficient cause, the court

held that the complaint should have alleged the cause

of action in this language and held that the dissolu-

tion of the injunction by the court was evidence of

it being wrongful. There is nothing in this decision

holding to the contrary of our contention. It is a

general rule of pleading that an allegation which

follows the statute is sufficient. If it had been per-

tinent, we assume the court would not only have

held that the dissolution of the injunction w^as evi-

dence that it was wrongful, but also would have held

that in harmony with many other decisions it was

the only evidence admissible on that question. In

his complaint, the plaintiff has set up pages of mat-

ter which is entirely extraneous if we are correct in

our position that the determination of the injunc-

tion suit was by the court in which it was pending

and is the only time or place where the matters there-

in involved may be determined.

The decisions which we cite herein are on prin-

ciple based upon the ordinary law of suretyship.
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When a surety enters into the statutory engagement

contained in an injunction bond, he engages with the

obligee that the plaintiff in the injunction suit will

pay the costs and disbursements and such damages

as the defendant may suffer, not exceeding a speci-

fied amount if the injunction shall be issued wrong-

fully or without sufficient cause. The surety en-

ters into this agTeement with the understanding,,

and it is a part of his contract, that the liability

of a surety is dependent upon the determination of

these questions in the injunction suit. The surety

takes the chance that the plaintiff in the injunction

suit, who is principal in the bond, may dismiss the

case and the general rule is that such action on the

part of the plaintiff acting without the consent or

connivance of the defendant would constitute a tech-

nical breach of the bond, making the surety liable

for whatever damages were sustained; but it is

equally true that the parties to the suit may not

substitute a contract of their own making for the

judgment of the court in the injunction suit and

thereby create a liability against the bondsmen. This

rule is in strict harmony with all of the rules of law

governing suretyship, and we have not found a state

whose decisions when carefully examined hold to

the contrary.

Counsel for jDlaintiff aj^parently depends to a

very great extent upon three decisions of the Su-

preme Court of Illinois. In Keith vs. Henkleman,
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r)() N. E. 692 (Appellants' Brief, pg. 34), an injunc-

tion was issued empounding certain funds in the

hands of the sheriff and after some time had

elapsed a stii)ulation was entered into between the

parties to the injunction suit by the terms of which

the sheriff was to keep the money due on the execu-

tion until the motion for a receiver was determined.

The above case was twice before the Supreme Court

of Illinois, and for a full understanding of the facts

it is necessary to read the original opinion, which

is found in 40 N. E. 359. There were a large num-

ber of defendants in this ca se. At 40 N. E., 360, the

court said:

"While the motion to dissolve the injunction

was pending, certain of the defendants sued out

an appeal to the ai)pellate court of the First Dis-

trict from the order of the circuit court grant-

ing an injunction, which resulted in a reversal of

the order; and sul)sequently a demurrer to the

bill was sustained in the circuit court, and leave

granted to amend the bill."

The suit was brought for the dual purpose of

reforming the bond by adding a seal following the

names of the sureties and to collect damages. The

syllabus on the first appeal reads:

"Where an injunction bond recites that it is

executed under seal, but by mistake no seals are
attached, a court of equity will reform the bond,
as against sureties as well as principals by add-
ing the seals."

In 50 N. E., page 693, the court said:
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*'It is not denied that the injunction was dis-

solved prior to the filing of this bill, and it also

clearly apjDcars that the injunction was wrong-
fully issued."

From the facts as found in these two decisions

we believe it is entirely clear that neither of them

are authority against the contentions insisted upon

by the defendants in this case. The fact that the in-

junction was wrongfully granted was finally deter-

mined in the very case in which it was issued and

the right of action upon the bond was not dependent

upon an order of court dismissing the case upon stip-

ulation without reference to the merits of the in-

junction but was predicated solely upon the finding

of the court that the injunction was improperly

issued.

Referring to the case of Brackehusli vs. Dorsett,

27 N. E. 934, also relied upon by plaintiff (Appel-

lants' Brief, pg. 35) : If we do not misunderstand

the language of the court, this decision is not only

not authority for plaintiff's contention, but is au-

thority for the contention of the defendants. The

syllabus of this case reads as follows:

''An order, entered by consent, modifying an
injunction so as to make it less comprehensive
than before, does not release the surety on the

injunction bond from liability upon the disso-

lution of the injunction as modified since the

modification does not increase his liability."
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After discussing the scope of the order entered

upon stipulation for the modification of the injunc-

tion the court said:

*'.By the order pursuant to the stipulation he
is only thus prevented when it is not 'to carry

out any contracts now in existence for the manu-
facturing and laying of conduits, and to close

any negotiations now pending for the purpose
of issuing licenses to parties in cities for. the

right to use said conduit under said patents, and
to receive moneys and stock on said contracts/

As to a part of the sul^ject of liability the sure-

ties are thereafter released, because it is taken
out of the injunction, and as to the residue they

remain liable precisely as they were before."

In the later case of Cassem vs. Ernst, 84 111. Aj^p.,

70, 76, affirmed 183 111. 137, the Supreme Court of

Illinois has definitely taken the position that a cause

of action upon an injunction bond may not be predi-

cated upon a dissolution of the injunction and dis-

missal of the case based upon a stipulation settling

the controversy between the parties and reserving a

right of action against the sureties on the injunction

bond. In this connection the court of appeals dis-

tinguishes the cases relied upon by the plaintiff and

says : (76)

"The case of Boynton vs. Phelps, 52 111.

210, BmcK-ehiish vs. Dorsett, 138 111. 137, and
Keith vs. Henldeman, 173 111., 137, shows that
m Illinois a surety on an injunction bond may
be liable under certain cireiunstance, though the
injunction was dissolved by stipulation between
comi3lainant and defendant. But that rule has



22

never been extended to a case where the defend-
ant recognized the validity of the claims of com-
plainant to the extent of paying complainant a
substantial sum of money to induce her to aban-
don them and dismiss the bill."

Again the court in this connection said:

'^Moreover there was evidence tending to

show an exj^ress agreement between complain-
ant and defendant to make the settlement take
such a form that while Cassem, the defendant,
should pay comi)lainant a considerable sum of

money, the surety should still be left liable on
the bond. Even if complainant and defendant
supposed they had a right to make such a con-

tract, still in effect it would operate as a fraud
upon the surety and ought not to be permitted
to establish a cause of action against him.
Boynton vs. Rohh, 22 111. 525."

The following language of this decision, it would

seem to us, is complete authority for the sustaining

the motion of the defendants herein

:

''Nevertheless, we are of the opinion that the

facts averred in the special plea, as first above
stated, constitute a good defense to the surety;

and not only were they admitted by the silence

of the replication, but they were also proved.

The obligation of the surety was to pay the dam-
ages resulting to Cassem 'by reason of the issu-

ing of said injunction, in case the same shall be

dissolved. ' We are of opinion this means a dis-

solution by order of court, either in a final de-

cree or upon a motion to dissolve, or upon com-
plainant 's failure to prosecute her suit ; but not

a dissolution by agreement of complainant and
defendant upon a settlement of all or a part of

their controversies involved in the suit. Here
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Mrs. Ernst agreed to dismiss at her cost her bill

of complaint by which she had set up these

charges of fraud against Cassem, and had sought
cancellation of these conveyances, and agreed to

surrender to (Jassem possession of 185 Iowa
Avenue, and lu^r furnace therein, and he agreed
to pay her $400.00 in cash. Mrs. Ernst and Cas-
sem carried out these agreements. It would be
most unjust that the surety should thereafter

be held liable upon the injunction bond. It was
no part of his contract that the parties to the
suit might make a settlement and leave him
liable. By the settlement the parties made it

impossible for the surety to show whether or not
the injunction was in fact rightfully sued out.

Mrs. Ernst did not fail to prosecute her suit,

and the court did not dissolve the injunction by
any action of its own, or upon any judicial de-

termination that it was wrongfully sued out or
ought to be dissolved. It is indeed said in Cnm-
mings vs. Mugge, 44 111. 186, that the dissolution

of the injunction and dismissal of the bill is con-
clusive that the injunction was wrongfully sued
out, but in that case the court dissolved the in-

junction upon a hearing of a motion to dissolve.

That language was used in a case where there
had been a judicial determination that the in-

junction was wrongfully sued out. Here the
injunction was merely dissolved pursuant to the
later contract of complainant and defendant,
the consideration of which was the payment of
a large su mof money by the defendant to com-
plainant ; and in our judgment this was not such
a dissolution as was contemplated by the terms
of the bond. C, H. V. S T. Fij. Co., 54 Ohio St.,

98, and 32 L. R. A. 329, is not fully in point, as
the bond there sued upon expressly provided the
obligers should be liable only if it should be
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finally decided that tlie said injunction ought
not to have been granted. Yet some of the j^rin-

ciples there laid down seem to us applicable
here. It is there said:

''Any agreement between the parties, subse-

quent to the alloivance of the injunction, by
tvhich the action is dismissed and the injunction

dissolved, is not sufficient in an action upon the

bond, tvhere there has been no judicial determ-
ination that the injunction would not have been
allowed; and consequently an award made by
arbitrators selected by the parties and in no tvwy

subject to the control of the court, can not have
the effect, for it only binds the parties as an
agreement, not as a judgment rendered by the

court in the exercise of its jurisdiction upon the

case made by the parties and submitted to it."

See also the cases cited, of which the court fur-

ther said:

''In all the cases tvith which tve are familiar,

or that have been cited in argument, the courts

have required, as a necessary predicate in an
action on the bond, a judicial detelimination of

the merits of the case in favor of the defendant
in the action in which the bond ivas given, either

in a trial on the merits, or on a motion to dis-

solve the injunction, except those where the

plaintiff dismisses his action without the con-

sent of the defendant."

In the case of Large vs. Steer, 12 Pa. 30, 33, the

Supreme Court of Pennsylvania, after citing Hil-

lard on Injunctions 84, Bank of Monroe vs. Gifford,

35 Iowa, 646, Perry vs. Holberg, 53 Miss., 567, Gra/y

vs. Krers, 31 Mo., 159, Bemis vs. Garnett, 8 Neb. 236,

as authority for the rule that sureties on an injunc-
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tioii l)()Ti(l are entitled to have the case against their

principal tried according to the forms of law and a

final decree or judgment entered against him in

court, said:

"As a general rule the dismissal of a bill by
agreement of the parties is not equivalent of a
decision on the merits, West Shore R. Co. vs.

Amerod, 29 I Tun, 274, Palmer vs. Foley, 71 N.
Y., 106, Towle vs. Lincoln, 59 Iowa, 42, Young
vs. Ccmiphell, 61 How. Practice 40. That this

must be the rule as regards sureties on an in-

junction bond can hardly be doubted. AVere it

otherwise their liability could be fixed by the
agreement of the parties, without their assent,

or even their knowledge, instead of hy the judg-
ment or decree of the (^ourt as contemplated and
tacitly understood when they signed the bond."

In the case of Bemis vs. Garnett, 8 Neb. 236,

cited above by the Supreme Court of Pennsylvania,

we quote the following from the syllabus:

"The ground of the injunction cannot be in-

quired into in a suit ui)on the injunction bond.
The court in which the injunction suit is tried

must determine whether the injunction was
properly or improperly issued, and after such
disposition of the case, and not before, does an
action on the bond lie."

The Court (237) said:

"For the purpose of fixing the liability of
the parties to the bond the court below alone has
a right to look into the merits of the suit in
which it was given, and until it does so and
renders final judgment thereon, or until the
case if finally determined in some manner
known to law, no action can be maintained on
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the bond." Citing Dowling vs. Polack, 18 Calif.

626.

The above Nebraska case is cited in Brotvn vs.

Edwards et al., 44 Neb., 365, where it is said:

*'* * * No action at law can be maintained
upon the injunction bond until the final deter-

mination of the case in which the injunction is

issued," citing High on Injunctions, section

1649, Gray vs. Vehrs, 33 Maryland, 159, Perry
vs. Hol'berg, 53 Miss. 567, Murphy Official

Bonds, page 393, sections 391, 392."

In Palmer vs. Foley, 71 New York, 106, 112, the

Court of Appeals in passing upon the right of ac-

tion upon an injunction bond in a case where the

injunction case had been dismissed by stipulation

said:
'

' It might be—it probably was so—that both
parties, seeing that a judgment in the action

finally deciding what were the rights of the de-

fendant at the conmiencement of the action, in

the office of deputy chamberlain, would be of

no practical effect upon that office, and would
not make or unmake an incumbent of it, were
both willing that an unavailing litigation should

end. The plaintiff no longer desired to have a

judgment that he was entitled to have his tem-
porary injunction made permanent. The de-

fendant was so willing that the action should be

discontinued before such a judgment, or any
judgment was had, that he gave consent with no

saving of his rights hy virtue of the undertak-
ing. This we cannot fail to see, is far removed
from a final decision by the court that the plains

tiff was not entitled to the order. It is quite

different, too, from a voluntary discontinuance
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or dismissal of complaint by the X)laintiff of his

own motion, in consequence or in view of an ad-

verse interlocutory decision of the court."

"We are of the opinion that the facts of this

case do not call upon us to hold that the discon-

tinuance of this action was an adjudication hy

the court or equivalent to one, that the plaintiff

was not in the first instance, entitled to an in-

junction order, and that the sureties upon the

undertaking have become liable to the de-

fendant."

Every text in which we have found the question

treated has uniformly held that the liability against

a surety on an injunction bond may not be predicat-

ed upon a dissolution of the injunction or dismissal

of the injunction suit based upon a stipulation of

the parties, and this without regard to the form of

the bond. We submit the following from 1 Beech

on Injunction, page 196, section 180:

''Also the entry of an ex parte order by
plaintiff discontinuing the action without de-

fendant's consent or loajTiient of costs by plain-

tiff is equivalent to a determination that plain-

tiff was not entitled to the injunction granted
therein. But a discontinuance of an action upon
the agreement of the parties where the plaintiff

does, or does not, pay the defendant's costs does
not operate as a final decision that the plaintiff

was not entitled to the injunction order when
it was granted."

"And before there can be a recovery of dam-
ages on the bond it must be determined by the

judgment, or something equivalent thereto, that

plaintiff was not entitled to the injunction; it

is not sufficient that this appears by the facts
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developed on the trial, but it must become a part
of the court's decision."

Liability against the sureties on an injunction

bond cannot be created by the dissolution of the

injunction and the dismissal of the injunction case

pursuant to a settlement stipulated and agreed to

between the parties to the injunction case.

In 14 R. C. L., section 175, page 475, it is said:

"And, though it is a rule that the voluntary
dismissal by the plaintiff of an action in which
he has obtained a temporary injunction or re-

straining order is such a breach of the injunc-

tion bond as gives the defendant a right of ac-

tion thereon, it does not apply to a dismissal hy
ayriicable and voluntary agreement of the par-
ties, as the principle that a voluntary dismissal

is confession that there was no right to the in-

junction is not applicahle in the latter case.

Such a requiirement is said to he based on just

and sound principles of laiv. The givers of the

bond only agree that it shall become liable for
damages in the event the person suing out the

injunction shall wrongfully do so. Until there

has been a final determination of the suit in

ivhich the bond is given, it cannot be definiately

ascertained as to whether or not there is, or will

be, any liability on the bond.''

High on Injunctions, Fourth Edition, Volume 2,

page 1598, section 1648 A :

"But where the voluntary dissolution of an
injunction by the plaintiff is with the consent

of the defendant, he waives his rights under the

bond and cannot afterward maintain an action
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u|)oii the bond upon the ground that the injunc-

tion was wrongfully granted."

Counsel has cited with apparent satisfaction and

quoted at considerable length from the case of Mul-

vane vs. Tulloch, 184 U. S. 497, 46 Law Ed., 657.

We have examined this decision with much interest

and care and are unable to discover wherein it con-

tains anything contrary to the contentions of the

defendants in the case at bar. For an understanding

of this or any other decision it is important, of

course, to have in mind the facts as delineated. The

origin of this litigation was an injunction suit

brought in a Circuit Court of the United States.

The bond which was given in that litigation was,

of course, enforcible according to the laws and rules

of the courts of the United States. The litigation

on the bond originated in the State courts of Kansas

and because of the fact that the bond itself was

given in litigation pending in a Federal Court, the

Supreme Court of the United States held that a

federal question was involved, and, therefore, the

judgment of the Supreme Court of Kansas was sub-

ject to review in the Federal Courts.

The original suit brought in the Circuit Court

of the United States for the District of Kansas was

brought for the specific performance of a contract

for the purchase and sale of certain corporate stock.

Injunctive relief was asked against a number of de-

fendants in order to maintain the status of the prop-
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erty in question pending the final determination of

the case. On February 13, 1890, the court ordered

the issuance of a temporary injunction upon the giv-

ing of an approved bond. Two days later it was

ordered that in lieu of a bond, the complainants

might deposit $75,000.00 in cash with the clerk of

the court.

Setting out the facts, the court said:

"Said deposit shall stand for a bond for all

damages from the commencement of this suit

until the further order of the court."
"On April 4th, 1890, upon a hearing, the

court sustained a motion which had been filed

on behalf of Coffin & Stanton to dissolve the

temporary injunction. The dissolution was
predicated upon the ruling that an indispens-

able party had not been made a defendant and
could not be made without ousting the jurisdic-

tion of the court, because such party defendant
and plaintiffs were citizens of the same state."

"Thereafter, on June 3, 1890, by leave of

court, a formal bond was substituted for the

cash deposit which had been made under the or-

der of the court previously stated. A. J. Tul-

lock and W. M. D. Lee were the sureties. The
bond recited the order for an injunction, the

subsequent permission to deposit cash in lieu of

a bond, the making of such cash deposit, the

withdrawal of the deposit with the sanction of

the court on the condition that a bond be exe-

cuted. The fact that the injunction had 'been

in the meanwhile dissolved hy the court ivas also

recited."
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The form of the ])orKl appears on the bottom

margin of pages 658, 659, Volume 46, Law Ed. Fur-

ther setting out the facts, the Court says:

"In October, 1890, ])ursuant to a stipulation

made between complainants and certain of the

defendants^ filed in the cause, the bill was dis-

missed as to all the defendants except Mulvane,
and so much of the ])ill as sought a sj^ecific per-

formance of the alleged contract between com-
plainants and Mulvane was withdrawn. By the

stipuhition the defendants who were dismissed
from the cause expressly waived all rights of

action upon the injunction bond or otherwise,

by reason of the allowance of the temporary
injunction.'^

From the statement of the facts in this case, it

is obvious that the damages which were collectible

were sustained by Mulvane before the bond was

given as the temporary restraining order had al-

ready been dissolved, and the consideration for the

giving of the bond was the permission of the court

to withdraw the $75,000 cash then in the hands of

the clerk. Here was a case where the impropriety

of the issuance of the injunction order was judicial-

Iji determined hy the court prior to the giving of the

hond. With the facts in this case clearly in mind,

we are totally at a loss to understand how any lan-

guage of the Supreme Court could be authority in

a case where the court in which the injunction was

granted had never had an opportunity to pass upon

the question of whether or not the temporary in-

junction was granted properly or improperly. That
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we are correct in our statement of the facts is fur-

ther evidenced by the decision of this case by the

Supreme Court of Kansas, TuUock vs. Mulvane,

60 Pac. 749, 752, wherein it is said:

"First, a party cannot wrongfully sue out

an injunction against his adversary, and escape
liability for the damages which consequently
follow, by voluntarily dismissing his action in

anticipation of an adverse decision. In such

case the order of dismissal made upon the com-
plainant 's application is an adjudication that

the injunction ought not to have been granted.

This point is expressly decided in Mitchell vs.

Sullivan, supra, but an equally conclusive reply

to the plaintiff in error in this respect is that

in the case of Wescott vs. Mulvane it was finally

decided that the injunction ought not to have
been granted. Before the complainants volun-

tarily dismissed their bill for injunction, a hear-

ing was had as to the rightfulness of granting it

in the first instance. Upon that hearing an or-

der dissolving the injunction was made. While
in chancery practice the rightfulness of all in-

terlocutory orders come up for review again

upon final hearing, yet, unless reversed, or oth-

erwise changed upon the final hearing, they be-

come final decisions, either as of the time when
made or as of the time of review."

This case was twice before the Supreme Court

of Kansas. At 50 Pacific, 897, is the first report

and contains a full statement of the facts out of

which the litigation arose which ultimately landed

in the Supreme Court of the United States. The

stipulation referred to is set out as the 12th Find-

ing of Fact, at page 899. The stipulation was be-

ji
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tween tlie plaintiff and the defendants Coffin &

Stanton and Topeka Water-Supply Company and

fopeka Water Company. The defendant Mulvane

^as not a party to the stipulation. The stipulation

s as follows:

"It is hereby stipulated in the above-entitled

cause, between the complainants and defendants
Coffin & Stanton, and the Topeka Water-Sup-
ply Ccmipany, and the Tojx'ka Water Company,
as follows: First, the complainants herein dis-

miss their bill as to the above-named defendants
Coffin & Stanton, the Topeka Water-Supply
Company, the To]3eka Water Company, and dis-

charge the said defendants and each of them
from all liability to complainants by reason of

any of the matters alleged or prayed for in the

bill of complaint in this cause. Second, com-
plainants hereby withdraw so much of their bill

as seeks a specific performance of the alleged

contract between complainants and Joab Mul-
vane, described in said bill of complaint. Third,
in consideration of the above, the defendants
Coffin & Stanton, the Toi)eka Water-Supply
Company and the Topeka Water Company, and
each of them, hereby waive, release, and relin-

quish any and all rights of action that they or
any of them may have, if any, against the plain-

tiffs on the injunction bond given herein, or
otherwise, by reason of the complainants having
sued out a temporary injunction in this cause.

Fourth, Nothing contained in this stipulation

shall enlarge or lessen or in any manner affect

the rights or remedies of complainants against

Joab Mulvane in this suit or in any action, ex-

cept as contained in paragraph 2 hereof; nor
shall an}H:hing contained herein enlarge or lessen

or in any manner affect the rights or remedies
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of Joab Mulvane against complainants in this

or any other action. Rossington, Smith & Dal-
las, Solicitors for Complainants. Coffin & Stan-
ton, by Silas B. Jones, Their Solicitor. A. L.
Williams, J. D. McFarland, Solicitors for the
TojDeka Water-Supply Company, and the To-
peka Water Company, Defendants. 'Indorsed:'
No. 6,448. Stipulation filed October 7th, 1890,

Geo. F. Sharitt, Clerk."

Therefore, the Supreme Court of the United

States had before it this situation: An equity suit

was brought in the Circuit Court for the Kansas

District in which a temporary restraining order was

issued without a bond, but in lieu thereof a deposit

of $75,000.00 was made. The defendants moved to

dissolve this temporary injunction and this motion

was allowed. Thereafter the injunction bond in

question was filed; thereafter a stipulation was en-

tered into between the jilaintiff and certain of the

defendants whereby the case was dismissed as to

all of the defendants except Mulvane, who was not

a party to the stipulation. The case tvas tried out

and Mulvane prevailed and hrought the action upon

the injunction bond. His damages were accrued he-

fore the hond tvas given. The consideration for giv-

ing the bond was the privilege of u^itlvdrawing the

deposit. We have tried diligently to find something

in the facts of this case which are parallel with the

facts of the case at bar and must confess a total

disability to discover anything similar. We, there-

fore, respectfully submit that the case so much re-
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lied upon ])y the plaintiff can be of no assistance in

deciding tlie case at bar. When the Supreme Court

of the United States speaks of a stipulation, it nec-

(jssarily speaks of the stipulation involved in that

very case, not of some stipulation in some other

case. The stipulation of the parties who signed it

expressly reserved all of the rights of the complain-

ant against Mulvane and all the rights of Mulvane

against the complainant in that or any other action.

How anyone could imagine that this Tullock-Mul-

vane case could be of any assistance in the deter-

mination of the case at bar is beyond our compre-

hension.

St. Joseph Power Co. vs. Graliam, 165 Ind. 16,

74 N. E. 498:

''When, however, the dismissal of the action
is by an amicable and voluntary agreement of

the parties, the same is not a confession by the
plaintiff that he had no right to the injunction
granted, and does not operate as a judgment to

that effect. 1 Beach on Injunctions *****
When a plaintiff obtains an injunction by giv-

ing a bond to answer for such damages as may
be caused the defendant by its allowance and
afterward voluntarily and without the consent
of the defendant dismisses his action, there is

much reason for holding that he should be
estopped to say, in an action on the bond for
the recovery of damages that it has not been de-
cided that the injunction ought not to have been
granted. For in such case he by his own act

has prevented the defendant from having such
a decision. And such is the substance of the
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holding in the various cases cited by counsel for
the defendant in error. But none are cited, and
we have found none, that the same rule applies
where the dismissal is with the consent of the
defendant. And there is not the same reason
for holding that it should. In such case the de-

fendant has an ojoportunity to insist that, before
the dismissal is had, the couii: determine whether
the injunction ought to have been granted, so

that an action may be prosecuted on the bond,
if such is his purpose. If he fail to do this, and
consents to the dismissal of the action, his con-

duct is consistent with the inference that he in-

tends to waive any right he may have on the

bond. It may be, and no doubt frequently hap-
pens, that in such case the defendant is content

to be left with a recognition of his right by the

plaintiff to the subject of dispute, without fur-

ther litigation, and consents to the dismissal for

such reason. But whether such be his intention

or not, in such case he cannot, for want of a
predicate, maintain an action on the bond. For
it has not been determined that the nijunction

was wrongfully granted, and the defendant is

not estopped from insisting on the fact. * * *

In all the cases with which we are familiar or

that have been cited in argument, the courts

have required, as a necessary predicate, in an
action on the bond, a judicial determination of

the merits of the case in favor of the defendant
in the action in which the bond was given, either

in a trial on the merits or on a motion to dis-

solve the injunction, except those where the

plaintiff dismisses his action without the con-

sent of the defendant. In the excepted cases,

for reasons just given, he is estopped from in-

sisting on the terms of the bond, and in none

others."
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We wish to call the court's attention to the fact

tliat in some of the cases cited by counsel in sup-

])()rt of their position, the facts were different from

those in the instant case ; in some cases, the plaintiff

voluntarily dismissed ; in some, a trial on the merits

had been had, which resulted adversely to the plain-

tiff, and in one case, Becker vs. Slander, 17 Fed.

(2nd) 772 (Pg. 49 of Brief), in his motion to dis-

miss, the plaintiff confessed that he had no right

to the relief sought. For these reasons the court

l^roperly held that the sureties were liable on the

injunction bonds.

The Plaintiffs in the Wheeler County Suit Were
Not Precluded From Filing That Suit hy the

Fact That Another Proceeding Was Pending

Between Two of Those Plaintiffs (X. E. Hall

and Lizzie Hall) and the Janssens in Yakima
County, Washington.

Counsel contend (Brief, pg. 53) that under the

provisions of sections 1-605 and 1-608 of the Oregon

Code, X. E. Hall and Lizzie Hall, two of the plain-

tiffs in the suit filed in Wheeler County, Oregon,

could not lawfully commence that suit because there

was then an action pending between them and the

Janssens in Yakima County, Washington, involving

the same transaction.
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The Supreme Court of Oregon lias held that the

defense of another action pending applies only

where both actions are pending in the same state.

In discussing this principle, the Court in Beneke

vs. Tucker, 90 Or. 234-235, said:

"The rule that a subsequent action will be
abated by the pendency of a prior action be-

tween the same parties for the same cause is

generally confined to those cases where both ac-

tions are pending in courts of the same state.

In the application of the doctrine of 'another
action pending' each state is regarded as foreign

to every other state, and hence the pendency of

an action in personam in one state cannot, as a

rule, be made to abate an action subsequently
commenced in another state between the same
parties for the same cause, even though com-
plete jurisdiction has been acquired by the court

where the first action is pending (McNamara vs.

McAllister, 150 Iowa, 243 (130 N. W. 26, Ann.
Cas. 1912D, 463, 34 L. R. A. (N. S.) 436; Doug-
lass vs. Phenix Ins. Co., 138 N. Y. 209 (33 N. E.

938, 34 Am. St. Rep. 448, 20 L. R. A. 118)

;

Sloan vs. McDowell, 75 N. C. 29 ; HUl vs. Hill,

51 S. C. 134 (28 S. E. 309) ; L. C. J. 84) ; and
this rule is not affected by codes which contain

provisions like sections 68 and 71, L. O. L., but

such code provisions are construed to apply only

to suits and actions pending in the same state;

Hill vs. Hill, 51 S. C. 134 (28 S. E. 309) ; Sloan

vs. McDowell, 75 N. C. 29 ; Schmidt vs. Posner,

130 Iowa 347 (106 N. W. 760).

While the pendency of a prior action in an-

other state does not entitle a party as a matter

of right to an abatement of the second action,

the court may in its discretion postpone the sec-
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orid action until after a decision of the first

action: Schmidt vs. Posner, 130 Iowa, 347 (106
N. W, 760) ; Douglass vs. Phenix Ins. Co., 138

N. Y. 209 (33 N. E. 938, 34 Am. St. Rep. 448, 20

L. R. A. 118) ; mil vs. Hill, 51 S. C. 134 (28 S.

E. 309); 1 C. J. 85."

To the same effect are:

West vs. McConnell, 25 Am. Dec. (La.) 192.

Cases cited in note to Wilson vs. Milliken, 82 Am.

St. Rep., Pgs. 587-588.

It will be noted that under paragrai^h 3 of Sec.

1-605 of the Oregon Code, the defense of another

action pending must be based on '*an action pending

between the same parties for the same cause.'^

This was not the situation in the instant case, be-

cause in the Yakima County case, X. E. Hall and

Lizzie Hall were the plaintiffs and the Janssens

were the defendants (Transcript of Record, Pg. 33),

while in the Wheeler County case there were addi-

tional plaintiffs and additional defendants. That

being the case, the defense of another action pend-

ing was not available to any of the defendants in

the Wheeler County case.

In the footnote on page 808 of 44 A. L. R. we

find the following

:

"It was held in Fo.rall vs. Search (1917),
162 N. Y. Supp. 588, that under a statutory pro-
vision authorizing a demurrer to a complaint
upon the ground of the pendency of another ac-

tion between the same parties for the same cause
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of action, a demurrer to the complaint in an ac-

tion against several defendants, upon the ground
of the pendency of a former action, properly
overruled, where the prior action does not ap-
pear to be between the same parties, but only be-

tween some of the same parties."

See also to the same effect

:

Brown vs. Lo Grasso, 203 App. Div. 50, 196
N. Y. Supp. 349.

Match Sales Co. vs. Everhard, 211 N. Y. Supp.
858.

Kentor vs. Whittaker, 147 S. W. (Tex.) 606.

Geerij vs. Webster, 11 Hun (N. Y.) 428.

Then, too, the causes and the relief sought were

not the same because the plaintiffs X. E. Hall and

Lizzie Hall asked for relief against some of the ad-

ditional defendants, to-wit, Mellar and Follette, the

relief sought being the cancellation of their four

certain notes and a mortgage given by them to said

Mellar and Follette (Transcript of Record, Pgs. 62,

66-67) ; and the additional plaintiffs, D. D. Hall and

Mary Hall, sought to cancel their $3,000 note and

mortgage given by them to Janssen (Transcript of

Record, Pgs. 61, 64-67).

It is clear that all of the relief which all of the

plaintiffs sought against all of the defendants in the

Wheeler County case, could not have been obtained

in the Yakima County case, because neither the par-

ties nor the causes were the same.
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It was held in Bent vs. Maxwell Land G. dt li.

Co., 3 N. M. 227, 3 P. 721, that a demurrer upon

the ground of the pendency of another action be-

tween the plaintiff, and some of the defendants, was

not well founded, for the reason that all the parties

necessary to secure the relief prayed for in the sec-

ond bill were not parties to the prior suit. See also

Gccru vs. Webster, 11 Hun. (N. Y.) 428.

In Crane vs. Larsen, 15 Or., Pg. 350, both suits

were pending in Oregon and the defendant's defense

to the second suit was the pendency of a former suit,

and he asked for the dismissal of the second suit.

The Court held (page 350) that the lower court

erred in allowing both cases to proceed independent-

ly of each other, but that the proper practice in such

cases was for the court to either stay the proceed-

ings in the second suit, until the prior one had been

determined, or to have consolidated the two and had

the controversy closed out in one litigation.

In the instant case, it would not have been pos-

sible for the two cases to have been consolidated,

because they were pending in courts of different

states, but it certainly would have been within the

discretion of the AVheeler County Court t ohave

stayed the proceedings there (provided the plaintiff

had not theretofore dismissed the Yakima County

case), until the Yakima County case had been de-

termined.
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In Beneke vs. Trucker, 90 Or. 235, the Supreme

Court of Oregon said;

'

' While the pendency of a prior action in an-
other state does not entitle a party as a matter
of right to an abatement of the second action,

the court may in its discretion postpone the sec-

ond action until after a decision of the first ac-

tion: Schmidt vs. Posner, 130 Iowa, 347 (106
N. W. 760) ; Douglass vs. Phenix Ins. Co., 138
N. Y. 209 (see N. E. 938, 34 Am. St. Rep. 448,

20 L. E. A. 118) ; HiU vs. Hill, 51 S. C. 134 (28
S. R. 309); 1 C. J."

From the foregoing decisions it is clear that the

fact that another suit or action is pending does not

of itself void and nulify the subsequent case, but

merely stays and holds it in abeyance, and it may
proceed to trial, provided the prior case is either

voluntarily dismissed by the plaintiff, or if, after

trial, the outcome is such as not to preclude the

plaintiff from proceeding with the subsequent trial.

CONCLUSION
The mere allegation in appellant's amended com-

plaint that the suit was voluntarily dismissed by

the plaintiffs therein, does not conclusively estab-

lish that as a fact, for the purpose of the motion

to dismiss the amended complaint, as is claimed by

appellant, in view of the fact that the stipulation

and the Order of Dismissal both show clearly that

the dismissal of the suit was brought about by the
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joint action and agreement of the parties to the suit.

The Amended Complaint must be considered in its

entirety in determining this question, because the

stipulation and the order are just as much a part

of 'Hhe face of the complaint" as appellant's said

allegation, which in fact is really a mere conclusion

of law at the most.

The fact that the suit was dismissed pursuant to

a compromise agreement is not conclusive proof that

the plaintiff was in the wrong and that an injunc-

tion issued in the suit was issued wrongfully or with-

out sufficient cause, because it is a fact well known

to the bench and bar that frequently suits and ac-

tions are compromised and settled without a trial,

notwithstanding the fact that there is no question

but what the plaintiff would prevail if the case were

tried. This is because the plaintiff, in such in-

stances, may need the money or property sued for

inmiediately, and chooses to accept a lesser amount,

if he can obtain it at once, than to be subjected to

expense and delay in getting all to which he is right-

fully entitled; or there may be other considerations

which move him to accept a compromise, such as

doubt as to the solvency of the defendant, or the

likelihood that an appeal would be taken, which

would involve additional expense and delay.

Compromises have always been favored by the

courts, but if counsels' theory of the law is correct,

the plaintiffs in the instances above mentioned,
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could not safely compromise their suits where an

injunction had been issued, without laying them-

selves and the sureties on the injunction bonds liable

for an action for damages.

If such were the law, such suits could never be

compromised and settled out of court, without

jeopardizing the sureties, but would have to be liti-

gated to a final determination. Such a situation

would promote rather than diminish and discourage

litigation.

Respectfully submitted,

Jay Bowerman,

F. M. DeNeffe,

Attorneys for Appellees.
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17. Bill of exceptions.

18. This praecipe.

19. Order of said court extending time to file

bill of exceptions, filed herein December 22, 1930.

Dated: December , 1930.

A. E. COOLEY,
LOUIS V. CROWLEY,

Attorneys for Pacific Indemnity Company, a Cor-

poration, Appellant.

[Endorsed] : Receipt of a copy of the within prae-

cipe for transcript of record on appeal is hereby ad-

mitted this 26th day of December, 1930.

GEO. J. HATFIELD,
United States Attorney.

Filed Dec. 26, 1930. [2]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, First Division.

No. 19,217.

THE UNITED STATES OF MIERICA
vs.

J. W. RANDOLPH.
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JUDGMENT ON VERDICT OF GUILTY-
ALL COUNTS.

Convicted Violation of Section 215, Criminal Code

of the United States.

Joseph L. Sweeney, Assistant United States At-

torney, and the defendant with his counsel came

into court. The defendant was duly informed by

the court of the nature of the indictment filed on

the 21st day of February, 1928, charging him with

the crime of violation of section 215, Criminal Code

of the United States of his arraignment and plea of

Not Guilty; of his trial and the verdict of the jury

on the 20th day of June, 1928, to wit

:

We, the Jury, find J. W. Randolph, the de-

fendant at the bar, guilty on all counts.

L. E. ALT,
Foreman.

The defendant was then asked if he had any legal

cause to show why judgment should not be entered

herein and no sufficient cause being shown or ap-

pearing to the court, and the court having denied a

motion for new trial and a motion in arrest of judg-

ment; thereupon the court rendered its judgment;

THAT, WHEREAS, the said J. W. RAN-
DOLPH having been duly convicted in this court of

the crime of violation of Section 215, Criminal Code

of the United States,

—

IT IS THEREFORE ORDERED AND AD-
JUDGED that the said J. W. RANDOLPH be im-

prisoned in a United States Penitentiary for the

period of Four (4) Years and pay a fine in the sum

of Five Hundred ($500.00) Dollars as to the Se-

•vfc
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cond Count of.' the indictment; that he be imprisoned

for the period of Four (4) Years and pay a fine in

the sum of Five Hundred ($500.00) Dollars as to

Third Count of the indictment ; that on each of the

remaining counts of the indictment on which he

stands convicted [3] that he be imprisoned for the

period of Four (4) Years; said terms of imprison-

ment to run concurrently; further ordered that in

default of the payment of said fine that said defend-

ant be further imprisoned until said fine be paid or

until he be otherwise discharged in due course of

law.

Judgment entered this 20th day of June, A. D.,

1928.

WALTER B. MALING,
Clerk.

By C. W. Calbreath,

Deputy Clerk.

[Endorsed] : Entered in Vol. 23, Judg. and De-

crees, at page 54. [4]

[Title of Coui*t and Cause.]

SUPERSEDEAS BOND OF J. W. RANDOLPH.

KNOW ALL MEN BY THESE PRESENTS

:

That J. W. Randolph, as principal, and Pacific In-

demnity Company, as sureties, are held and fii'mly

bound unto the United States of America in the full

and just sum of Ten Thousand Dollars ($10,000),

for the payment of which to the said United States

of America well and truly to be made, we and each

of us, do hereby bind ourselves, our successors, per-
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sonal representatives, and assigns, jointly and sever-

ally by these presents.

Sealed with our seals and dated this 3d day of

August, 1928.

WHEREAS lately, at a session of the United

States District Court for the Northern District of

California, Southern Division, First Division, in an

action pending in said court between the United

States of America as plaintiff and said J. W. Ran-

dolph as defendant, a judgment was rendered, made

and entered, against said J. W. Randolph defendant,

on the 20th day of June, 1928, in the above-entitled

action sentencing said J. W. Randolph to be im-

prisoned for a term of four years in the United

States Penitentiary, and pay a fine in the sum of

Five Hundred ($500.00) Dollars, and the said de-

fendant J. W. Randolph having obtained from said

court an order allowing an appeal to the United

States Circuit Court of Appeals, Ninth Circuit, and

filed a copy thereof in the Clerk's office of said court

to reverse the judgment in the aforesaid action, and

a citation on appeal directed [5] to the United

States of America, citing and admonishing it to ap-

pear at the United States Circuit Court of Appeals

in and for the Ninth Circuit to be holden at the

city and county of San Francisco, in the State of

California; and whereas the said defendant J. W.
Randolph desires said order allowing an appeal to

operate as a supersedeas and stay of execution and

to be admitted to bail and to be permitted to be

and remain at large on bail pending said proceed-

ings on appeal to the said United States Circuit

Court of Appeals in and for the Ninth Circuit

:
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NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said J. W.
Randolph shall prosecute his appeal to effect, and if

he fail to make his plea good, shall answer and pay
all damages and costs and shall also personally be

and appear here in this court from day to day dur-

ing the present term and from term to term of this

court thereafter, pending said proceedings on ap-

peal, and shall surrender himself to the United

States marshal of this district and be present to

abide the judgment of this court or that of the

United States Circuit Court of Appeals in and for

the Ninth Circuit, and serve his sentence and not de-

part the jurisdiction of this court without leave

thereof, then this obligation to be void ; otherwise to

remain in full force and virtue.

AND IT IS EXPRESSLY AGREED by the

sureties hereto that, in case of a breach of any con-

dition hereof, this court may, upon notice to them

of not less than ten days, proceed summarily in this

action to ascertain the amount which such sureties

are bound to pay on account of such breach, and

render judgment therefor against them, and award

execution therefor.

J. W. RANDOLPH, (Seal)

Principal.

. (Seal.)

PACIFIC INDEMNITY COM-
PANY. (Seal.)

By JOSEPH W. BOLAND,
Attorney-in-Fact.

. (Seal.) [6]
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Taken and acknowledged by surety before me at

the city and county of San Francisco, State of Cali-

fornia, this third day of Aug., A. D. 1928.

[Seal] LYLE S. MORRIS,
Deputy Clerk, U. S. District Court, Northern Dis-

trict of California.

Acknowledged by the principal, J. W. Randolph,

before me this 4th day of August, 1928.

[Seal] R. S. ZIMMERMAN,
Clerk, U. S. District Court, Southern District of

California.

By Edmond L. Smith,

Deputy.

Approved this 3d day of Aug., 1928.

WM. H. HUNT,
United States District Court.

Circuit.

Approved as to form.

JOSEPH L. SWEENEY,
Asst. U. S. Attorney,

[Endorsed]: Filed Aug. 6, 1928. [7]

MANDATE.

United States of America,—ss.

The President of the United States of America,

To the Honorable the Judges of the

(Seal) District Court of the United States

for the Northern District of Califor-

nia, Southern Division, GREETING:
WHEREAS, lately in the District Court of the
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United States for the Northern District of Cali-

fornia, Southern Division, before you, or some of

you, in a cause between The United States of

America, defendant and Samuel H. Robinson and

J. W. Randolph, No. 19,217, judgments were duly

entered on the 20th day of June, A. D. 1928, which

said judgments are of record and fully set out in

said cause in the office of the Clerk of the said Dis-

trict Court, to which record reference is hereby

made and the same is hereby expressly made a part

hereof, and, as by the inspection of the transcript

of the record of the said District Court, which was

brought into the United States Circuit Court of

Appeals for the Ninth Circuit by virtue of an ap-

peal prosecuted by Samuel H. Robinson and J. W.
Randolph as appellants, against United States of

America, as appellee, agreeably to the Act of Con-

gress in such cases made and provided, fully and at

large appears:

AND WHEREAS, on the 10th day of June in

the year of our Lord one thousand nine hundred

and twenty-nine the said cause came on to be

heard before the said Circuit Court of Appeals, on

the said transcript of the record and was duly ar-

gued and submitted:

ON CONSIDERATION WHEREOF, IT IS

NOW HERE ORDERED, ADJUDGED AND
DECREED by this Court, that the judgments of

the said District Court in this cause be, and hereby

are affirmed.

(June 17, 1929.)

YOU, THEREFORE, ARE HEREBY COM-
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MANDED that such further proceedings be had in

the said cause as according to right and justice and

the laws of the [8] United States ought to be

had, the said appeal notwithstanding.

WITNESS, the Honorable WILLIAM H.

TAFT, Chief Justice of the United States, the 19th

day of August, in the year of our Lord one thou-

sand nine hundred and twenty-nine and of the

Independence of the United States of America the

one hundred and fifty-fourth.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Frank H. Schmid,

Deputy Clerk.

[Endorsed] : Presented in open court and or-

dered filed Aug. 22, 1929. [9]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE WHY SUMMARY
JUDGMENT SHOULD NOT BE EN-
TERED.

To the Pacific Indemnity Company, Sureties on

Supersedeas Bond on Appeal of Defendant

J. W. Randolph:

WHEREAS defendant J. W. Randolph was on

June 20, 1928, by judgment of the above-entitled

court sentenced in the above-entitled action to serve
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four years in a United States penitentiary and to

pay a fine of $1,000.00, and

WHEREAS said defendant thereafter appealed

from said judgment to the United States Circuit

Court of Appeals for the Ninth Circuit and on

August 3, 1928, said defendant, as principal, the

Pacific Indemnity Company, as surety, acknowl-

edged themselves to be jointly and severally bound

to the United States of America in the sum of

$10,000.00, under and through that certain recog-

nizance of which a full and true copy is annexed

hereto and made a part hereof and marked Exhibit

*'A," and

WHEREAS on October 19, 1928, it was or-

dered by the United States Circuit Court of Ap-

peals for the Ninth Circuit that the above-men-

tioned judgment against said defendant be affirmed

and the mandate of said court to the District Court

of the United States in and for the Southern Divi-

sion of the Northern District of California was is-

sued accordingly and was filed in and spread upon

the minutes of said District Court, and

WHEREAS no part of the amount of said fine

of $1,000.00 has been paid. [10]

NOW, THEREFORE, IT IS HEREBY OR-
DERED that you show cause, if any you have, at

10 o'clock A. M., on Saturday the 6th day of Sep-

tember, 1930, at the courtroom of the above-entitled

court. Judge Louderback's Department thereof,

Postoffice Building, San Francisco, California, why
summary judgment should not be entered against

you on said bond, in accordance with Rule 31 of
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the Rules of Practice of the United States District

Court for the Northern District of California,

adopted June 5, 1928, in effect July 1, 1928, re-

adopted May 12, 1930.

Dated this 25th day of August, 1930.

HAROLD LOUDERBACK,
United States District Judge. [11]

EXHIBIT ''A."

In the Southern Division of the United States Dis-

trict Court in and for the Northern District of

California, First Division.

No. 19,217.

UNITED STATES OF AMERICA,

vs.

J. W. RANDOLPH et al.,

Plaintiff,

Defendants.

SUPERSEDEAS BOND OF J. W. RANDOLPH.

KNOW ALL MEN BY THESE PRESENTS:
That J. W. Randolph, as principal, and Pacific

Indemnity Company, as sureties, are held and

firmly bound unto the United States of America in

the full and just sum of Ten Thousand Dollars

($10,000), for the payment of which to the said

United States of America well and truly to be made,

we and each of us, do hereby bind ourselves, our
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successors, personal representatives, and assigns,

jointly and severally by these presents.

Sealed with ou^ seals and dated this 3rd day of

August, 1928.

WHEREAS lately, at a session of the United

States District Court for the Northern District of

California, Southern Division, First Division, in

an action pending in said Court Between the United

States of America as plaintiff and said J. W. Ran-

dolph as defendant, a Judgment was rendered,

made and entered, against said J. W. Randolph de-

fendant, on the 20th day of June, 1928, in the

above-entitled action, sentencing said J. W. Ran-

dolph to be imprisoned for a term of four years in

the United States Penitentiary, and pay a fine in

the sum of Five Hundred ($500.00) Dollars, and

the said defendant J. W. Randolph having ob-

tained from said Court an order allowing appeal

to the United States Circuit Court of Appeals,

Ninth Circuit, and filed a copy thereof in the

Clerk's Office of said Court to reverse the Judg-

ment in the aforesaid action, and a citation on ap-

peal directed [12] to the United States of

America, citing and admonishing it to appear at

the United States Circuit Court of Appeals in and

for the Ninth Circuit to be holden at the City and

County of San Francisco, in the State of Califor-

nia; and whereas the said defendant J. W. Ran-

dolph desires said Order allowing an appeal to

operate as a supersedeas and stay of execution and

to be admitted to bail and to be permitted to be and

remain at large on bail pending said proceedings on
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appeal to the said United States Circuit Court of

Appeals in and for the Ninth Circuit,

—

NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said J. W.
Randolph shall prosecute his appeal to effect, and

if he fail to make his plea good, shall answer and

pay all damages and costs and shall also person-

ally be and appear here in this Court from day to

day during the present term and from term to term

of this Court thereafter, pending said proceedings

on appeal, and snail surrender himself to the

United States Marshal of this district and be pres-

ent to abide the Judgment of this Court or that of

the United States Circuit Court of Appeals in and

for the Ninth Circuit, and serve his sentence and

not depart the jurisdiction of this Court without

leave thereof, then this obligation to be void ; other-

wise to remain in full force and virtue.

AND IT IS EXPRESSLY AGREED by the

sureties hereto that, in case of a breach of any con-

dition hereof, this Court may, upon notice to them

of not less than ten days, proceed summarily in this

action to ascertain the amount which such sureties

are bound to pay on account of such breach, and

render judgment therefor against them, and award

execution therefor.

J. W. RANDOLPH, (Seal)

Principal.

PACIFIC INDEMNITY COMPANY.
By JOSEPH W. POLAND, (Seal)

Attorney-in-fact. [13]
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Taken and acknowledged by surety before me at

the city and county of San Francisco, State of

California, this third day of August, 1928.

LYLE S. MORRIS,
Deputy Clerk, U. S. District Court, Northern Dis-

trict of California.

Acknowledged by the principal, J. W. Randolph,

before me this 4th day of August, 1928.

E. S. ZIMMERMAN,
Clerk, U. S. District Court, Southern Division of

California.

By Edmund L. Smith,

Deputy.

Approved this 3d day of August, 1928.

WM. H. HUNT,
United States Circuit Judge.

Approved as to form.

JOSEPH L. SWEENEY,
Asst. U. S. Attorney.

RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California,—ss.

I hereby certify and return that I served the an-

nexed order to show cause, why summary judg-

ment should not be entered on the therein named
Pacific Indemnity Co. by handing to and leaving a

true and correct copy thereof with W. B. Sweet,

Asst. Secty. Pacific Indemnity Co. personally at
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San Francisco in said district on the 25 day of

Aug., A. D. 1930.

FRED L. ESOLA,
U. S. Marshal.

By W. J. Ferguson,

Deputy.

[Endorsed]: Filed Aug. 26, 1930. [14]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Monday, the 1st day of December, in

the year of our Lord one thousand nine hun-

dred and thirty. Present: The Honorable

HAROLD LOUDERBACK, District Judge,

et al.

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 1, 1930—

ORDER ENTERING SUMMARY JUDG-
MENT.

This case came on regularly for purpose of tak-

ing further testimony on motion for entry of sum-

mary judgment. Lucas E. Kilkenny, Esq., Asst.

U. S. Atty., was present on behalf of the United

States. Attorney Keil was present on behalf of

defendant. Harry L. Fonts was sworn and ex-

amined on behalf of the United States, and after
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hearing attorneys, ordered motion of Lucas E. Kil-

kenny, Esq., for judgment on behalf of the United

States be gi-anted and that judgment be entered for

sum of $1,000.00, amount of fine, on supersedeas

bond of J. W. Randolph. [15]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 19,217-L.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

HARRY M. KASSMIR, J. W. RANDOLPH et

al.,

Defendants.

SUMMARY JUDGMENT ON SUPERSEDEAS
BOND ON APPEAL.

An order to show cause why summary judgment

should not be entered against the Pacific Indemnity

Company, surety on that certain supersedeas bond

on appeal, specifically described in said order to

show cause, in accordance with Rule 34 of the Rules

of Practice of the United States District Court for

the Northern District of California, having hereto-

fore been issued in this court, and,

IT APPEARING, and this court finds that the

service of said order was duly made upon said

surety, Pacific Indemnity Company, and said mat-
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ter having come on regularly to be heard on Sep-

tember 13, 1930, and December 1, 1930, and evi-

dence, oral and documentary, having been adduced,

and,

IT FURTHER APPEARING, and the court

finds, that the fine of One Thousand ($1,000.00)

Dollars against defendant J. W. Randolph, men-

tioned in said order, has not been paid; that

the condition of said supersedeas bond has been

breached and that said surety is indebted to the

plaintiff, United States of America, in the amount

of One Thousand ($1,000.00) Dollars and bound to

pay the said amount of One Thousand ($1,000.00)

Dollars on account of said breach, and

IT SUFFICIENTLY APPEARING to the

satisfaction of the court, and the court finds, that

no cause exists why summary judgment accord-

ingly should not be given ; and the matter now being

regularly before this court for judgment,

IT IS ORDERED, ADJUDGED AND DE^
CREED that the plaintiff. United States of Amer-

ica, have judgment against the defendant [16]

Pacific Indemnity Company for the sum of One

Thousand ($1000.00) Dollars, with costs taxed in the

sum of $
, and that execution issue thereon in

the said sum of One Thousand ($1,000.00) Dollars,

vrith costs taxed in the sum of $ in favor of

the United States of America to make said sums

out of the property of Pacific Indemnity Com-
pany.

Done in open court this 3d day of December, 1930.

HAROLD LOUDERBACK,
United States District Judge.
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[Endorsed] : Entered in Vol. 26, Judg. and De-

crees, at Page 143.

Filed Dec. 3, 1930. [17]

[Title of Court and Cause.]

NOTICE OF ENTRY OF JUDGMENT.

To Defendant Pacific Indemnity Company, and to

Messrs. Cooley & Crowley and Messrs. Hol-

brook, Taylor, Tarr & Horton, Its Attorneys:

You, and each of you, will please take notice, and

you are hereby notified that summary judgment on

supersedeas bond on appeal was entered into the

above-entitled case, in the above-entitled court, in

the amount of One Thousand ($1,000.00) Dollars

against defendant Pacific Indemnity Company on

the 3d day of December, 1930.

GEO. J. HATFIELD,
United States Attorney,

(Attorney for Plaintiff).

Dated : December 5, 1930.

[Endorsed] : Receipt of a copy of the within

notice of entry of judgment is hereby acknowledged

this 5th day of December, 1930.

COOLEY & CROWLEY,
Messrs. HOLBROOK, TAYLOR, TARR &

HORTON,
Attys. for Pacific Indemnity Co.,

Surety.

[Endorsed] : Filed Dec. 6, 1930. [18]



20 Pacific Indemnity Company

[Title of Court and Cause.]

EXCEPTION TO ORDER GRANTING SUM-
MARY JUDGMENT.

Pacific Indemnity Company, a corporation, the

surety on that certain bond heretofore filed herein,

and the respondent upon an order to show cause

why summary judgment should not be entered

against it, does hereby except to the judgment and

order of this court giving and granting upon said

order to show cause against said Pacific Indemnity

Company, a corporation, summary judgment in

the amount of $1,000.00.

A. E. COOLEY,
LOUIS V. CROWLEY,

Attorneys for Said Pacific Indemnity Company, a

Corporation.

The foregoing exception is allowed.

HAROLD LOUDERBACK,
Judge of Said United States District Court.

[Endorsed] : Filed Dec. 13, 1930. [19]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Saturday, the 13th day of December,

in the year of our Lord one thousand nine

himdred and 30. Present: the Honorable
HAROLD LOUDERBACK, Judge Presiding.



vs. United States of America. 21

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 13, 1930—

ORDER STAYING EXECUTION OF JUDG-
MENT.

IT IS HEREBY ORDERED that execution on

that judgment heretofore given and entered herein

against Pacific Indemnity Company, a corporation,

be and the same is hereby stayed to and including

the 23d day of December, 1930.

Dated this 13th day of December, 1930.

HAROLD LOUDERBACK,
Judge.

[Endorsed] : Filed Dec. 13, 1930. [20]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Saturday, the 13th day of December,

ill the year of our Lord one thousand nine

hundred and 30. Present: the Honorable

HAROLD LOUDERBACK, Judge Presiding:

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 13, 1930—

ORDER EXTENDING TUVIE TO AND IN-

CLUDING DECEMBER 23, 1930, TO
SETTLE BILL OF EXCEPTIONS.

IT IS HEREBY ORDERED that the time for
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settlement of the bill of exceptions in the above-

entitled cause is hereby extended to and including,

the 23d day of December, 1930, and IT IS FUR-
THER ORDERED that for the purpose of settle-

ment of said bill of exceptions the term of court

is hereby kept open and correspondingly extended.

Dated this 13th day of December, 1930.

HAROLD LOUDERBACK,
Judge.

[Endorsed] : Filed Dec. 13, 1930. [21]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING JANUARY 3, 1931, TO SETTLE
BILL OF EXCEPTIONS.

IT IS ORDERED that the time for settlement

of the bill of exceptions in the above-entitled cause

is hereby extended to and including the 3d day

of January, 1931, and IT IS FURTHER OR-
DERED that for the purpose of settlement of said

bill of exceptions the term of court is hereby kept

open and correspondingly extended.

Dated this 22d day of December, 1930.

HAROLD LOUDERBACK,
Judge of Said United States District Court.

[Endorsed] : Filed Dec. 21, 1930. [22]
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[Title of Court and Cause.]

NOTICE OF APPEAL.

To the United States of America, Plaintiff Above

Named, and to Geo. J. Hatfield, Esq., Attorney

for Said Plaintiff.

YOU, AND EACH OF YOU, WILL PLEASE
TAKE NOTICE that the Pacific Indemnity Com-

pany, a corporation, being the surety upon that cer-

tain bond filed on the appeal herein of the defend-

ant J. W. Randolph, and being the respondent upon

an order to show cause why summary judgment

should not be entered against it upon said bond,

hereby appeals to the United States Circuit Court

of Appeals for the Ninth Circuit from the order,

judgment and decree, and from the whole thereof,

entered in the above-entitled cause against it upon

said order to show cause on the 3d day of Decem-

ber, 1930, and that a certified transcript of record

will be filed in the said United States Circuit Court

of Appeals within thirty days from the filing of this

notice.

A. E. COOLEY,
LOUIS V. CROWLEY,

Attorneys for Said Pacific Indemnity Company, a

Corporation.

[Endorsed] : Receipt of a copy of the within no-

tice of appeal is hereby admitted this 15th day of

December, 1930.

OEO. J. HATFIELD,
United States Attorney.

Filed Dec. 15, 1930. [23]
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[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable HAROLD LOUDERBACK,
Judge of the Above-entitled United States Dis-

trict Court:

Comes now the Pacific Indemnity Company, a

corporation, being the surety upon that certain bond

filed on the appeal herein of the defendant J. W.
Randolph, and being the respondent upon an order

to show cause why summary judgment should not be

entered against it upon said bond, and respectfully

shows

:

That on the 3d day of December, 1930, the above-

entitled court, upon an order to show cause why
summary judgment should not be entered against

said petitioner, Pacific Indemnity Company, a cor-

poration, upon said bond filed on the appeal herein

of the defendant J. W. Randolph, gave and made
its summary judgment on said bond in favor of the

plaintiff and against your petitioner. Pacific In-

demnity Company, a corporation, in the sum of

$1,000.00, which said judgment was entered herein

on the said 3d day of December, A. D. 1930.

Your petitioner feels itself aggrieved by the said

judgment, entered as aforesaid, and does hereby

appeal from the said judgment, and each and every

part thereof, to the Circuit Court of Appeals of the

United States for the Ninth Circuit, and herewith

petitions the Court for an order that its appeal be

allowed, and that citation be issued, as provided
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by law, and that a transcript of the record of the

proceedings and papers npon which said judgment

was based, duly authenticated, be sent to the United

States Circuit Court of Api)eals for the Ninth Cir-

cuit, under the rules of the Court and the law of

the United States in such cases made and provided.

[24]

WHEREFORE, the premises considered, your

petitioner prays that an appeal in this behalf to the

United States Circuit Court of Appeals for the

Ninth Circuit, sitting at San Francisco in said Cir-

cuit, for the correction of errors complained of and

herewith assigned, be allowed, that citation be issued

as provided by law, that a transcript of the record,

proceedings and papers upon which said judgment

was based, duly authenticated, be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, under the rules of the court and the law of

the United States in such cases made and provided,

and that an order be made fixing the amount of se-

curity to be given by said petitioner, said Pacific

Indemnity Company, a corporation, conditioned as

the law directs, and that upon giving such bond as

may be required, all future and further proceedings

be suspended, stayed and superseded until the de-

termination of said appeal by the said United States

Circuit Court of Appeals for the Ninth Circuit.

Dated: December 15th, 1930.

A. E. COOLEY,
LOUIS Y. CROWLEY,

Attorneys for Petitioner Pacific Indemnity Com-

pany, a Corporation.
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IT IS HEREBY ORDERED that an appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit be, and it is hereby, allowed from the

order and judgment entered herein on the 3d day

of December, 1930, in favor of the plaintiff and

against said Pacific Indemnity Company, a corpora-

tion; that a transcript of the record, proceedings

and papers upon which said judgment was based,

duly authenticated, be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit under

the rules of the court and the law of the United

States in such cases made and provided ; and that a

supersedeas bond be, and the same is hereby fixed at

the sum of Two Thousand Dollars ($2,000) ; said

bond shall act as supersedeas and cost bond, and exe-

cution on the said judgment is stayed pending [25]

the outcome of said appeal.

Done in open court this 15th day of December,

A. D. 1930.

HAROLD LOUDERBACK,
Judge of said United States District Court.

[Endorsed] : Receipt of a copy of the within peti-

tion for appeal is hereby admitted this 15th day of

December, 1930.

GEO. J. HATFIELD,
United States District Attorney.

Filed Dec. 15, 1930. [26]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes the Pacific Indemnity Company, a cor-

poration, being the surety upon that certain bond

filed on the appeal herein of the defendant J. W.
Randolph, and being the respondent upon an order

to show cause why summary judgment should not

be entered against it upon said bond, and in con-

nection with its notice of appeal herein, and peti-

tion for appeal herein, makes the following assign-

ment of errors which said Pacific Indemnity Com-

pany, a corporation, avers occurred in the matter of

said order to show cause and upon the trial and

hearing thereof, and upon which it relies to reverse

the judgment herein, as appears of record:

1. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Com-

pany, a corporation upon said bond because said

bond does not provide for the payment of any money

judgment against the defendant J. W. Randolph.

2. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Com-

pany, a corporation, upon said bond, because said

bond does not provide for the payment of any fine

imposed on said J. W. Randolph.

3. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Com-

pany, a corporation, upon said bond, because the

bond only provides for bail permitting said J. W.
Randolph to be and remain at large pending his ap
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peal, and for the payment of all damages and costs

incident to Randolph's appeal, and there are no such

damages or costs. [27]

4. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Com-

pany, a corporation upon said bond, because any

payment provided to be made under the bond, is

apaii: from' the bail feature thereof, limited merely

to the payment of damages and costs incident to

Randoph's appeal.

5. The Court erred in giving said or any judg-

ment against the Pacific Indemnity Company, a cor-

poration on said bond, in the sum of $1,000.00, or

in any sum.

6. The Court erred in giving said or any judg-

ment against the Pacific Indemnity Company, a

corporation, in the sum of $1,000.00 because the

bond in question does not mention any fine in the

sum of $1,000.00, or in any sum, against the de-

fendant J. W. Randolph save and except, in the

recitation part thereof, a fine in the sum of $500.00.

7. The Court erred in deciding said order to

show cause in favor of the above-named plaintiff

and against said Pacific Indemnity Company, a

corporation.

8. The Court erred in rendering and entering

said or any judgment in favor of the above-named

plaintiff and against said Pacific Indemnity Com-

pany, a corporation, for said or any sum.

9. The Court erred in refusing to decide said

order to show cause in favor of the Pacific Indem-

nity Company, a corporation, and against said



vs. United States of America. 29

plaintiff, and in refusing to enter judgment herein

in favor of said l^acific Indemnity Company, a

corporation, and against said jjlaintiff.

10. The Court erred in rendering and entering

said judgment against said Pacific Indemnity Com-

pany, a corporation for the amount of the, or any,

fine imposed on the defendant J. W. Handol^jh,

because the said bond was not given for, and does

not cover, the payment of any fine whatsoever that

may have been imposed upon the defendant J. W.
Randolph.

WHEREAS, by and under the law, said judg-

ment ought to [28] have been and ought to be

given, made and entered in favor of said Pacific In-

demnity Company, a corporation, and against the

above-named plaintiff, said Pacific Indemnity Com-

pany, a corporation, does now pray that judgment

herein rendered against it be reversed and annulled

and altogether held for naught; that it be restored

to all things which it has lost by reason of said judg-

ment, and that it be afforded such, and any and all,

other relief as may be meet in the premises.

A. E. COOLEY,
LOUIS V. CROWLEY,

Attorneys for Pacific Indemnity Company, a Corpo-

ration.

[Endorsed] : Receipt of a copy of the within as-

signment of errors is hereby admitted this 15th day

of December, 1930.

GEO. J. HATFIELD,
United States District Attorney.

Filed Dec. 15, 1930. [29]
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[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that heretofore, and on

September 13th and December 1st, 1930, regularly

came on for hearing, before the above-entitled court,

Hon. Harold Louderback, Judge therein presid-

ing an order to show cause why summary judgment

should not be entered against the Pacific Indem-

nity Company, a corporation, the surety upon that

certain bond filed on the appeal herein of the de-

fendant J. W. Randolph, Oeo. J. Hatfield, Esq., and

L. E. Kilkenny, Esq., appearing as attorneys for

the plaintiff, and Messrs. Cooley & Crowley, ap-

pearing as attorneys for said Pacific Indemnity

Company, a corporation, the respondent on said

order to show cause:

The said order to show cause, filed herein on the

25th day of August, 1930, and duly served upon

said Pacific Indemnity Company, a corporation,

was and is in the words and figures following, to

wit:

** (Title of Court and Cause.)

ORDER TO SHOW CAUSE WHY SUMMARY
JUDGMENT SHOULD NOT BE ENTERED.

To Pacific Indemnity Company, Sureties on Super-

sedeas Bond on Appeal of Defendant J. W.
Randolph

:

WHEREAS defendant J. W. Randolph was on
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June 20, 1928, by judgment of the above-entitled

court sentenced in the above-entitled action to serve

four years in a United States Penitentiary and to

pay a fine of $1,000.00, and

WHEREAS said defendant thereafter appealed

from said judgment to the United States Circuit

Court of Appeals for the Ninth Circuit and on Au-

gust 3, 1928, said defendant, as principal, and Pa-

cific Indemnity Company, as surety, acknowledged

themselves to be jointly and severally bound to the

United tSates of America in the sum of $10,000.00,

under and [30] through that certain recognizance

of which a full and true copy is annexed hereto and

made a part hereof marked Exhibit 'A,' and

WHEREAS on October 19, 1928, it was ordered

by the United States Circuit of Appeals for the

Ninth Circuit that the above-mentioned judgment

against said defendant be affirmed and the mandate

of said court to the District Court of the United

States in and for the Southern Division of the

Northern District of California was issued accord-

ingly and was filed in and spread upon the minutes

of said District Court, and

WHEREAS no part of the amount of said fine

of $1,000.00 has been paid,

NOW, THEREFORE, it is hereby ordered that

you show cause if any you have, at 10 o 'clock A, M.,

on Saturday the 6th day of September, 1930, at

the courtroom of the above-entitled court, Judge

Louderback's Department thereof, Postoffice Build-

ing, San Francisco, California, why summary judg-

ment should not be entered against you on said
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bond, in accordance with Rule 34 of the Rules of

Practice of the United States District Court for the

Northern District of California, adopted June 5,

1928, in effect July 1, 1928, re-adopted May 12, 1930.

Dated this 25th day of August, 1930.

HAROLD LOUDERBACK,
United States District Judge."

Annexed to said order to show cause, and marked

Exhibit "A" was and is a true and correct copy of

that certain bond filed herein of the defendant J. W.
Randolph, which said bond is hereinafter set forth

at length.

Upon the hearing of said order to show cause,

counsel for the respective parties stipulated to the

following facts

:

In the case of United States of America, plaintiff,

vs. Harry M. Kassmir, J. W. Randolph et al.. No.

19217-L., judgment was entered against said defend-

ant J. W. Randolph [31] on the 20th day of

June, A. D. 1928, in Volume 23 of Judgments and

Decrees, at page 54, as follows

:

"(Title of Court and Cause.)

No. 19217.

JUDGMENT ON VERDICT OF GUILTY—ALL
COUNTS.

Conv. Violation of Section 215, Criminal Code of

the United States.

Joseph L. Sweeney, Assistant United States At-

torney, and the defendant with his counsel came

into court. The defendant was duly informed by
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the Court of the nature of the Indictment filed on

the 21st day of February, 1928, charing him with

the crime of Violation of Section 215, Criminal Code

of the United States ; of his arraignment and plea of

Not Guilty ; of his trial and the verdict of the Jury

on the 20th day of June, 1928, to wit

:

We, the Jury, find J. W. Randolph, the de-

fendant at the bar, Guilty on all counts.

L. E. ALT, Foreman.

The defendant was then asked if he had any legal

cause to show why judgment should not be entered

herein and no sufficient cause being shown or ap-

pearing to the court, and the court having denied a

motion for new trial and a motion in arrest of judg-

ment: thereupon the court rendered its judgment;

THAT WHEREAS, the said J. W. Randolph

having been duly convicted in this court of the crime

of violation of Section 215, Criminal Code of the

United States;

IT IS THEREFORE ORDERED AND AD-

JUDGED that the said J. W. Randolph be impris-

oned in a United States Penitentiary for the period

of Four (4) Years and pay a fine in the sum of Five

Hundred ($500.00) Dollars as to the Second Count

of the indictment; that he be imprisoned for the

period of Four (4) Years and pay a fine in the sum

of Five Hundred ($500.00) Dollars as to Third

Count of the indictment ; that on each of the remain-

ing counts of the indictment on which he stands con-

victed that he be imprisoned [32] for the period

of Four (4) Years; said terms of imprisonment to

run concurrently; further ordered that in default
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of the payment of said fine that said defendant be

further imprisoned until said fine be paid or until

he be otherwise discharged in due course of law.

Judgment entered this 20th day of June, A. D.

1928.

WALTER B. MALING,
Clerk.

By C. W. Calbreath,

Deputy Clerk."

And thereafter, and on the 29th day of June, 1928,

the said defendant J. W. Randolph, and another de-

fendant, Samuel H. Robinson, filed herein a joint pe-

tition, as follows:

*' (Title of Court and Cause.)

PETITION FOR APPEAL AND SUPERSE-
DEAS.

Now come the above-named defendants, Samuel

H. Robinson and J. W. Randolph, through their at-

torneys (R. B. McMillan for defendant Samuel H.

Robinson) and (James B. O'Connor, H. H. Harris

and Harold C. Faulkner, for the defendant J. W.
Randolph), and feeling themselves, and each feel-

ing himself, aggrieved by the judgments of this

court made and entered June 20, 1928, in the above-

entitled cause, wherein and whereby these defend-

ants are sentenced to be imprisoned and to pay fines

as set forth in the judgments made and entered by

the court in said cause, to which judgments refer-

ence is hereby made for greater particularity, your

petitioners say that they, and each of them', are ad-
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vised by their counsel, and therefore that they aver,

that there was and is manifest error in the record

and proceedings had in said cause, and in the mak-

ing, rendition and entry of said judgments and sen-

tences, and each of them, to the injury and damage

of your petitioners, and each of your petitioners, all

of which errors may be fully made to appear by an

examination of the assignment of errors and bill of

exceptions filed herein and presented herewith.

[33]

And hereby petition this honorable court for an

appeal herein to the United States Circuit Court of

Appeals in and for the Ninth Circuit, and that a

full, true and correct transcript of the record and

proceedings in said cause be transmitted by the

Clerk of this court to the Clerk of the said United

States Circuit Court of Appeals; and that during

the pendency of this appeal all proceedings had by

this court be suspended, stayed and superseded, and

that during the pendency of said appeal the said

defendants, and each of them, be admitted to bail

in such sum or sums as to this court seems meet and

proper.

Dated, San Francisco, California, June 29, 1928.

JAMES B. O'CONNOR,
H. H. HARRIS,
HAROLD C. FAULKNER,

Attorneys for Defendant J. S. Randolph.

R. B. McMillan,
Attorney for Defendant Samuel H. Robinson.''
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[Endorsed] : Due service of the within petition

and receipt of a copy thereof hereby admitted this

29th day of June, 1928.

GEO. J. HATFIELD,
J. L. SWEENEY,

Attorneys for U. S.

Filed June 29, 1928.

On said 29th day of June, 1928, said Eandolph

and Robinson also filed herein a notice of appeal as

follows

;

"(Title of Court and Cause.)

NOTICE OF APPEAL.

To the United States of America, Appellee, and

George J. Hatfield, Esq., United States Attor-

ney in and for the Northern District of Cali-

fornia, as Attorney for Said Appellee

:

You and each of you will please take notice that

the above-named defendants, Samuel H. Robinson

and J. W. Randolph [34] hereby appeal, and

each hereby appeals, to the United States Circuit

Court of Appeals in and for the Ninth Circuit from

the judgments entered in said cause against said de-

fendants, and each of them, on June 20, 1928, and

that the certified transcript of record will be filed

in the said United States Circuit Court of Appeals

within the time as provided by law.
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Dated, Juno 29, 1928.

JAMES B. O'CONNOR,
HAROLD C. FAULKNER,
H. H. HARRIS,

Attorneys for Defendant J. W. Randolph, Hum-
boldt Bank Building, San Francisco,

R. B. McMillan,
Attorney for Defendant Samuel H. Robinson, 1810

Russ Building, San Francisco.

Due service of the within notice of appeal and

receipt of a copy thereof hereby admitted this 29

day of June, 1928.

GEO. J. HATFIELD,
J. L. SWEENEY,

Attorneys for U. S.

Filed June 29, 1928. Walter B. Maling, Clerk.

By C. W. Calbreath, Deputy Clerk."

Thereafter, and on said 29th day of June, 1928,

the said District Court gave and made the following

order

:

'' (Title of Court and Cause.)

ORDER ALLOWING APPEAL, SUPERSE-
DEAS, AND BONDS.

Upon motion of the attorneys of the above-named

defendants Samuel H. Robinson and J. W. Ran-

dolph, and it satisfactorily appearing that said de-

fendants have this day duly filed their, and each of

their, notice of appeal to the United States Circuit

Court of Appeals in and for the Ninth Circuit from

the judgments, and each of said judgments, made
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and entered in the above-entitled cause against

them, and each of them, on June 20, 1928, and said

defendants, and each of them, have filed their peti-

tion for an appeal, together with their assignment

of errors and proposed bill of exceptions; [35]

IT IS ORDERED, that an appeal be, and the

same is hereby allowed to have reviewed in said

United States Circuit Court of Appeals in and for

the Ninth Circuit the judgments and sentences here-

tofore entered in the above-entitled action against

said defendants Samuel H. Robinson and J. W.
Randolph, and each of them, and that the Clerk of

this court transmit to the Clerk of the United States

Circuit Court of Appeals in and for the Ninth Cir-

cuit, a full, true and correct transcript of all records

and proceedings in the above-entitled cause

;

AND IT IS ORDERED that the amount of the

cost bond on said appeal herein be and hereby is

fixed in the sum of Two Hundred and Fifty Dol-

lars ($250), conditioned as required by law and

rules of this court

;

AND IT IS ORDERED, that upon the giving by

said defendant Samuel H. Robinson of a good and

sufficient bond or undertaking in the sum of $10,-

000.00 and conditioned as required by law and the

rules of this court, all further proceedings in this

court be suspended and stayed as against said de-

fendant Samuel H. Robinson until the final deter-

mination of said appeal by the said United States

Circuit Court of Appeals, or by the Supreme Court

of the United States upon a petition for writ of cer-

tiorari
;
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AND IT IS ORDERED, that upon the givin^^ by

said defendant J. W. Randolph of a good and suffi-

cient bond or undertaking in the sum of $10,000.00

and conditioned as required by law and the rules

of this court, all further proceedings in this court

be suspended and stayed as against said defendant,

J. W. Randolph until the final determination of

said appeal by the said United States Circuit Court

of Appeals, or by the Supreme Court of the United

States upon a petition for writ of certiorari;

AND IT IS FURTHER ORDERED, that the

assignment of errors and proposed bill of exceptions

tiled herein and presented herewith jointly and sev-

erally on behalf of said defendants Samuel H. Rob-

inson and J. W. Randolph be and the same is made

the assignment of errors and proposed bill of excep-

tions on behalf of said defendants, and each of them.

Dated, June 29, 1928.

HAROLD LOUDERBACK,
U. S. District Judge. [36]

Due service of the within order and receipt of a

copy thereof hereby admitted this 29 day of June,

1928.

GEO. J. HATFIELD,
J. L. SWEENEY,

Attorneys for U. S.

Filed June 29, 1928. Walter B. Maling, Clerk.

By C. W. Calbreath, Deputy Clerk."

Thereafter, and on the 6th day of August, 1928,

after approval thereof by the Hon. William H.

Hunt, United States Circuit Judge, and by Joseph
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L. Sweeney, Assistant United States Attorney, a

bond was filed in the words and figures following, to

*' (Title of Court and Cause.)

SUPERSEDEAS BOND OF J. W. RANDOLPH.

KNOW ALL MEN BY THESE PRESENTS

:

That J. W. Randolph, as principal, and Pacific In-

demnity Company, as sureties, are held and firmly

bound unto the United States of America in the

full and just sum of Ten Thousand Dollars ($10,-

000), for the payment of which to the said United

States of America well and truly to be made, we and

each of us, do hereby bind ourselves, our successors,

personal representative, and assigns, jointly and

severally, by these presents.

Sealed with our seals and dated this 3d day of

August, 1928.

WHEREAS, lately, at a session of the United

States District Court 5or the Northern District of

California, Southern Division, First Division, in an

action pending in said court between the United

States of America as plaintiff and said J. W. Ran-

dolph as defendant, a judgment was rendered, made

and entered, against said J. W. Randolph, defend-

ant, on the 20th day of June, 1928, in the above-en-

titled action, sentencing said J. W. Randolph to be

imprisoned for a term of four years in the United

States Penitentiary, and pay a fine in the sum of

Five Hundred ($500.00) Dollars, and the said de-

fendant J. W. Randolph having obtained from said

court an Order allowing an Appeal to the United



vs. United States of America. 41

States Circuit Court of Appeals, Ninth Circuit, and

filed a copy thereof in the Clerk's office of said

court to reverse the judgment in the [37] afore-

said action, and a citation on appeal directed to the

United States of America, citing and admonishing

it to appear at the United States Circuit Court of

Appeals in and for the Ninth Circuit to be holden

at the city and county of San Francisco, in the

State of Califonaia ; and whereas the said defend-

ant J. W. Randolph desires said order allowing an

appeal to operate as a supersedeas and stay of exe-

cution and to be admitted to bail and to be permit-

ted to be and remain at large on bail pending said

proceedings on appeal to the said United States Cir-

cuit Court of Appeals in and for the Ninth Circuit

:

NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said J. AV.

Randolph shall prosecute his appeal to effect, and

if he fail to make his plea good, shall answer and

pay all damages and costs and shall also personally

be and appear here in this court from day to day

during the present term and from tei-m to term of

this court thereafter, pending said proceedings on

appeal, and shall surrender himself to the United

States Marshal of this district and be present to

abide the judgment of this court or that of the

United States Circuit Court of Apj^eals in and for

the Ninth Circuit, and serve his sentence and not

depart the jurisdiction of this court -without leave

thereof, then this obligation to be void; otherwise

to remain in full force and virtue.

AND IT IS EXPRESSLY AGREED bv the
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sureties hereto that, in case of a breach of any con-

dition hereof, this court may, upon notice to them

of not less than ten days, proceed summarily in this

action to ascertain the amount which such sureties

are bound to pay on account of such breach, and

render judgment therefor against them, and award

execution therefor.

J. W. EANDOLPH, (Seal)

Principal.

PACIFIC INDEMNITY COMPANY,
By JOSEPH POLAND, (Seal)

Attorney-in-fact. [38]

Taken and acknowledged by surety before me at

the city and county of San Francisco, State of Cali-

fornia, this third day of Aug., A. D. 1928.

[Seal] LYLE S. MORRIS,
Deputy Clerk, U. S. District Court, Northern Dis-

trict of California.

Acknowledged by the principal, J. W. Randolph,

before me this 4th day of August, 1928.

[Seal] R. S. ZIMMERMAN,
Clerk, U. S. District Court, Southern Division of

California.

By Edmund L. Smith,

Deputy.

Approved this 3d day of Aug., 1928.

WM. H. HUNT,
United States Circuit Judge.

Approved as to form.

JOSEPH L. SWEENEY,
Asst. U. S. Attorney.
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Filed August 6, 1928. Walter B. Maling, Clerk.

By C. M. Taylor, Deputy Clerk."

Thereafter, the aforesaid judi^ment against the

defendant J. W. Randolph was affirmed by the

United States Circuit Court of Appeals for the

Ninth Circuit; the mandate of said United States

Circuit Court of Appeals, dated August 19, 1929,

was presented in open court to said District Court

and by said court ordered spread upon the minutes

of said court and hied on the 22d day of August,

1929.

Upon said hearing of said order to show cause,

it was further stipulated by counsel for the respec-

tive parties, that the only question involved upon

said order to show cause was whether summary

judgment should be entered against said Pacific In-

demnity Company, a corporation, on said bond, for

the amount of the fines imposed against J. W. Ran-

dolph under the aforesaid judgment; that no part

of said fine had been paid b}^ anyone; and that no

other recovery was sought upon said bond for or on

account of bail or damages or costs.

After the matter w^as argued and briefed by coun-

sel for [39] the respective parties, it was submit-

ted to the said District Court for its consideration

and decision, and on the 3d day of December, 1930,

the following judgment was given, made and en-

tered on said order to show cause:
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''(Title of Court and Cause.)

SUMMARY JUDGMENT ON SUPERSEDEAS
BOND ON APPEAL.

And order to show cause why summary judgment

should not be entered against the Pacific Indemnity

Company, surety on that certain supersedeas bond

on appeal, specifically described in said order to

show cause, in accordance with Rule 34 of the Rules

of Practice of the United States District Court for

the Northern District of California, having hereto-

fore been issued in this court, and

It appearing and this court finds that the ser-

vice of said order was duly made upon said surety,

Pacific Indemnity Company, and said matter hav-

ing come on regularly to be heard on September 13,

1930, December 1, 1930, and evidence oral and docu-

mentary, having been adduced, and.

It further appearing, and the court finds, that the

fine of One Thousand ($1,000.00) Dollars against

defendant J. W. Randolph, mentioned in said or-

der, has not been paid, that the condition of said

supersedeas bond has been breached and that said

surety is indebted to the plaintiff. United States of

America, in the amount of One Thousand ($1,000-

00) Dollars, and bound to pay the said amount of

One Thousand (1,000.00) Dollars on account of said

breach, and

It sufficiently appearing to the satisfaction of the

Court, and the Court finds, that no cause exists why
summary judgment accordingly should not be given;
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and the matter now being regularly before this

court for judgment,

—

IT IS ORDERED, ADJUDGED AND DE-
CREED that the plaintiff, United States of Amer-

ica, have judgment against the defendant. Pacific

Indemnity Company, for the sum of One Thousand

($1,000.00) Dollars, with costs taxed in the sum of

$ and that execution issue thereon in the said

sum of One [40] Thousand ($1,000.00) Dollars,

with costs taxed in the sum of $ in favor of the

United States of America to make said sums out of

the property of Pacific Indemnity Company.

Done in open court this 3d day of December, 1930.

HAROLD LOUDERBACK,
United States District Judge.

Entered Vol. 26, p. 143.

Filed Dec. 3, 1930."

Thereafter, and on the 5th day of December, 1930,

counsel for plaintiff caused to be served upon coun-

sel for said Pacific Indemnity Company, a corpora-

tion, notice of entry of judgment which was filed

herein on December 6th, 1930, and which notice w^as

and is in the words following

:

"(Title of Court and Cause.)

NOTICE OF ENTRY OF JUDGMENT.

To Defendant Pacific Indemnity Company, and to

Messrs. Cooley & Crowley and Messrs. Hol-

brook, Taylor, Tarr & Horton, Its Attorneys

:

You, and each of you, will please take notice, and

you are hereby notified that summary judgment on



46 Pacific Indemnity Company

Supersedeas Bond on Appeal was entered into the

above-entitled case, in the above-entitled court, in

the amount of One Thousand ($1,000.00) Dollars

against defendant Pacific Indemnity Company on

the 3d day of December, 1930.

GEO. J. HATFIELD,
United States Attorney,

(Attorney for Plaintiff.)

Dated: December 5, 1930."

Thereafter, said Pacific Indemnity Company

took, and was allowed, the following exception, which

exception was thereafter filed herein on the 13th day

of December, 1930, and which exception was and is

in the words following:

"(Title of Court and Cause.)

EXCEPTION.

Pacific Indemnity Company, a corporation, the

surety on that certain bond heretofore filed herein,

and the respondent [41] upon an order to show

cause why summary judgment should not be entered

against it, does hereby except to the judgment and

order of this court giving and granting upon said

order to show cause against said Pacific Indemnity

Company, a corporation, summary judgment in the

amount of $1,000.00.

A. E. COOLEY,
LOUIS V. CROWLEY,

Attorneys for Said Pacific Indemnity Company, a

Corporation.
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The foregoing exception is allowed.

HAROLD LOUDERBACK,
Judge of Said United States District Court.

The above and foregoing bill of exceptions con-

tains all of the evidence and facts and all of the pro-

ceedings had upon the hearing of said order to show

cause.

And now, within the time allowed by law and the

orders of this court duly and regularly made in this

behalf, the Pacific Indemnity Company, a corpora-

tion, presents the above and foregoing as and for

its engrossed bill of exceptions and prays that the

same may be settled, allowed, signed and authenti-

cated by this court as in proper form and as con-

forming to the truth, and as the true bill of excep-

tions herein, and that it ma}^ be made part of the

record herein.

A. E. COOLEY,
LOUIS V. CROWLEY,

Attorneys for Pacific Indemnity Company, a Cor-

poration.

STIPULATION FOR SETTLEMENT OF BILL
OF EXCEPTIONS.

Pacific Indemnity Company, a corporation, having

duly prepared and served the foregoing bill of ex-

ceptions herein, IT IS HEREBY STIPULATED
that the foregoing bill of exceptions may be settled,

allowed, approved and signed by the Court, certified

as a true and full bill of exceptions, and made paii;

of the record herein.
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Dated December 30, 1930.

GEO. J. HATFIELD,
United States Attorney,

Attorney for Plaintiff.

By LUCAS E. KILKENNY,
Assistant United States Attorney. [42]

A. E. COOLEY,
LOUIS V. CROWLEY,

Attorneys for Pacific Indemnity Company, a Cor-

poration.

ORDER SETTLING FOREGOINO BILL OF
EXCEPTIONS.

Pacific Indemnity Company, a corporation, hav-

ing tendered and presented the foregoing bill of

exceptions within the time allowed by law and by

the rules and orders of this court, and the term of

court having been duly extended and kept open for

such purpose, it is ordered that the same is hereby

settled, allowed, approved and signed, and is hereby

certified as a true, full and correct bill of exceptions,

and the Clerk of the court is hereby ordered to file

the same as part of the record herein, and transmit

it to the Honorable United States Circuit Court of

Appeals for the Ninth Circuit.

Dated January 3d, 1931.

HAROLD LOUDERBACK,
United States District Judge.

[Endorsed] : Filed Jany. 3, 1931. [43]



vs. United States of America. 49

BOND ON APPEAL.

THE CENTUPY INDEMNITY COMPANY,
HARTFORD, CONNECTICUT.

(Trademark)

KNOW ALL MEN BY THESE PRESENTS,
That we, Pacific Indemnity Company, a corpora-

tion, as principal, and The Century Indemnity

Company, a corporation organized and existing im-

der the laws of the State of Connecticut, having its

principal place of business in the city of Hartford,

Connecticut, and authorized to transact a general

surety business in the State of California, as surety,

are held and firmly bound unto the United States

of America in the full and just sum of Two Thou-

sand and no/100 ($2,000.00) Dollars, to be paid to

the said the United States of America, its certain

attorney, executors, administrators, or assigns; to

which payment, well and truly to be made, we bind

ourselves, our heirs, executros, and administrators,

jointly and severally, by these presents.

Sealed with our seals and dated this 15th day of

December, in the year of our Lord one thousand

nine hundred and thirty.

WHEREAS, lately at a District Court of the

United States for the Northern District of Califor-

nia, Southern Division, in a suit depending in said

court, between United States of America, plaintiff,

and the Pacific Indemnity Company, a corporation,

defendant and respondent upon an order to show

cause why summary judgment should not be en-
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tered against it, a judgment was rendered against

the said Pacific Indemnity Company, a corporation,

and the said Pacific Indemnity Company a corpo-

ration having obtained from said court an appeal

to reverse the judgment in the aforesaid suit, and

a citation directed to the said United States of

America citing and admonishing it to be and appear

at a United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at San Francisco,

in the State of California, according to law, within

thirty days from the date of said citation, [44]

Now, the condition of the above obligation is such,

that if the said Pacific Indemnity Company, a cor-

poration shall prosecute its said apeal to effect, and

answer all damages and costs, and satisfy said judg-

ment if it fails to make its plea good, then the above

obligation to be void; else to remain in full force

and virtue.

PACIFIC INDEMNITY COMPANY, a

Corporation,

By W. B. SWETT. (Seal)

THE CENTURY INDEMNITY COM-
PANY.

By F. J. CRISP, (Seal)

Attorney-in-fact.

F. J. CRISP.

Acknowledged before me the day and year first

above written.

AND IT IS EXPRESSLY AGREED by the

sureties hereto that, in case of a breach of any con-

dition hereof, this Court, may, upon notice to them
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of not less than ten days, proceed summarily in this

action to ascertain the amount which such sureties

are hound to pay on account of such breach, and

render judgment therefor against them, and award

execution therefor.

THE CENTURY INDEMNITY COM-
PANY.

By F. J. CRISP, (Seal)

Attorney-in-fact.

F. J. CRISP. [45]

State of California,

City and County of San Francisco,—ss.

On this 15th day of December, in the year one

thousand nine hundred and thirty before me, Doro-

thy H. McLennan, a notary public in and for the

city and county of San Francisco, State of Califor-

nia, residing therein duly commissioned and sworn,

personally appeared W. B. Swett known to me to

be the assistant secretary of the corporation de-

scribed in and that executed the within instrmnent,

and also known to me to be the person who exe-

cuted the within instrument on behalf of the cor-

poration therein named, and acknowledged to me
that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal at my office in

the city and county of San Francisco, the day and

year in this certificate first above written.

[Seal] DOROTHY H. McLENNAN,
Notary Public in and for the City and County of

San Francisco, States of California.
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My commission expires December 23, 1930.

DOROTHY H. McLENNAN,
Notary Public,

Room 206, Rotunda, Mills Bldg.,

Telephone Sutter 3288.

State of California,

City and County of San Francisco,—ss.

On this 15tli day of December, in the year one

thousand nine hundred and thirty, before me, Etta

Laidlaw, a notary public in and for the said city

and county of San Francisco, State of California,

residing therein, duly commissioned and sworn, per-

sonally appeared F. J. Crisp known to me to be the

person whose name is subscribed to the within in-

strument as the attorney-in-fact of The Century In-

demnity Company, the corporation described in the

within instrument, and also known to me to be the

person who executed it on behalf of the corporation

therein named, and the said F. J. Crisp acknowl-

edged to me that he subscribed the name of The

Century Indemnity Company thereto as principal

and his own name as attorney-in-fact. [46]

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office in

the city and coimty of San Francisco, State of Cali-

fornia, the day and year in this certificate first

above written.

[Seal] ETTA LAIDLAW,
Notary Public for the City and County of San

Francisco, State of California.

My commission expires June 14, 1933.

[Endorsed]. Filed Dec. 19, 1930. [47]



vs. United States of America. 53

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 47

pages, numbered from 1 to 47, inclusive, contain

a full, true, and correct transcript of the records

and proceedings in the case of United States of

America vs. J. W. Randolph et al., No. 19,217-L.,

as the same now remain on file and of record in my
office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on

appeal is the sum of seventeen dollars ($17.00). and

that the said amount has been paid to me by the

attorneys for the appellant herein.

IN WITNESS AVHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 19th day of January, A. D. 1931.

[Seal] WALTER B. MALINO,
Clerk.

By C. M. Taylor,

Deputy Clerk. [48]
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CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America to

United States of America and to Messrs. Geo.

G. Hatfield and L. E. Kilkenny, Its AttorneySj

GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in the State

of iCalifornia, within thirty days from the date

hereof, pursuant to an order allowing an appeal,

of record in the Clerk's office of the United States

District Court for the Northern District of Cali-

fornia, Southern Division, wherein Pacific Indem-

nity Company, a corporation, the respondent upon

an order to show cause why summary judgment

should not be entered against it upon its certain

bond filed on the appeal herein of the defendant

J. W. Randolph is a]3pellant, and you are appellee,

to show cause, if any there be, why the decree or

judgment rendered against the said appellant, as in

the said order allowing appeal mentioned, should

not be corrected, and why speedy justice should not

be done to the parties in that behalf.

WITNESS, the Honorable HAROLD LOUDER-
BACK, United States District Judge for the North-

ern District of California, Southern Division, this

15th day of December, A. D. 1930.

HAROLD LOUDERBACK,
United States District Judge.
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Service of the within citation by copy admitted

this 19 day of Dec, 1930.

GEO. J. HATFIELD,
Attorney for U. S.

[Endorsed] : Filed Dec. 19, 1930. [49]

[Endorsed]: No. 6376. United States Circuit

Court of Appeals for the Ninth Circuit. Pacific

Indemnity Company, a Corporation, Appellant, vs.

United States of America, Appellee. Transcript

of Record. Upon Appeal from the United States

District Court for the Northern District of Califor-

nia, Southern Division.

Filed February 14, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 6376

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Indemnity Company (a corporation),

Appellant,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLANT.

NATURE OF THIS APPEAL.

The appellant, Pacific Indemnity Company, gave

its bond on the appeal of a defendant in a criminal

case. The judgment in said criminal case, which im-

posed both imprisonment and fines, was affirmed, and

the defendant is serving his sentence, but the fijies

have not been paid. Upon an order to show cause,

summary judgment on said bond was entered against

Pacific Indenmity Company for the unpaid fines. This

appeal is from said summary judgment.

STATEMENT OF THE CASE.

In the case of United States of America v. J. W.
Randolph, and others, judgment on a verdict of guilty



was entered against said J. W. Randolph on the 20th

day of June, 1928. (Trans, p. 32.) Under this judg-

ment, it was ordered that Randolph be imprisoned

in a United States Penitentiary for the period of four

years, and that he pay a fine in the sum of five hun-

dred dollars ($500) on the second count of the in-

dictment and that he pay a fine in the sum of five

hundred dollars ($500) on the third count of the

indictment; * * * it was further ordered that in de-

fault of the payment of said fine that said defendant

be further imprisoned until said fine be paid or until

he be otherwise discharged in due course of law.

(Trans, pp. 33-34.)

On the 29th day of June, 1928, Randolph filed his

notice of appeal from said judgment (Trans, p. 36)

and on said day the Court below gave and made an

order allowing the appeal. (Trans, p. 37.) This order

of the Court below provided, among other things, that

the amomit of the cost bond on said appeal be fixed in

the sum of two hundred fifty dollars ($250) (Trans,

p. 38), and that "upon the giving by said defendant

J. W. Randolph of a good and sufficient bond or un-

dertaking in the sum of $10,000.00 and conditioned as

required by law and the rules of this Court, all further

proceedings in this Court be suspended and stayed

as against said defendant J. W. Randolph until the

final determination of said appeal." (Trans, p. 39.)

On the 6th day of August, 1928, said J. W. Ran-

dolph, as principal, and Pacific Indemnity Company,

as surety, filed a bond in the aforesaid siun of

$10,000.00. This bond recites:



"Whereas, * * * a judgment was rendered, made
and eiitei'ed, a,u;ainst said J. W. Randolph, on the

20th day of June, 1928, * * * sentencing said

J. W. Randolph to be imprisoned for a term of

four years in the United States Penitentiary and

pay a fine in the sum of five hundred (SoOO.OOJ

dollars, and the said defendant J. W. Randolph
having obtained an order allowing an appeal
* * * ; and whereas the said defendant J. W.
Randolph desires said order allowing an appeal

to operate as a supersedeas and stay of execution

and to be admitted to bail and to be permitted

to be and remain at large on bail pending said

proceedings on appeal * * *

;

Now, the condition of the above obligation is

such that if the said J. W. Randolph shall prose-

cute his appeal to effect, and if he fail to make
his plea good, shall answer and X)ay all damages

and costs and shall also personally be and appear

here in this court from day to day during the

present term and from term to term of this court

thereafter, pending said proceedings on appeal,

and shall surrender himself to the United States

Marshal of this district and be present to abide

the judgment of this court or that of the United

States Circuit Court of Appeals in and for the

Ninth Circuit, and serve his sentence and not

de])art the jurisdiction of this court without leave

thereof, then this obligation to be void; other-

wise to remain in full force and virtue.

And it is expressly agreed by the surety hereto

that, in case of any breach of any condition here-

of, this court may, upon notice of not less than

ten days, proceed summarily in this action to

ascertain the amount which such surety is bound

to pay on account of such breach, and render



judgment therefor against it and award execu-'

tion therefor." (Trans, pp. 40-41-42.)

The aforesaid bond, upon which said summary judg-

ment has been entered against this appellant, was ap-

proved on the 3rd day of August, 1928, by Honorable

Wm. H. Hunt, United States Circuit Judge, and on

said day was approved as to form by Joseph L.

Sweeney, Assistant United States Attorney. (Trans.

p. 42.)

'

The aforesaid judgment, imposing both imprison-

ment and fines on Randolph, was affirmed, and the

mandate of the United States Circuit Court of Ap-

peals for the Ninth Circuit, dated August 19, 1929,

was presented to the Court below, ordered spread upon

the minutes of said Court, and filed therein on the

22nd day of August, 1929. (Trans, p. 43.)

On the 25th day of August, 1930, an order to show

cause was duly served upon this appellant. Pacific

Indemnity Company. (Trans, p. 30.) This order to

show cause, after reciting the judgment against Ran-

dolph, his appeal, the filing of said bond, and the

affirmance of said judgment (Trans, p. 31), states:

^'Whereas no part of the amount of said fine

of $1,000.00 has been paid, now, therefore, it is

hereby ordered that you show cause * * * why
smnmary judgment should not be entered against

you on said bond in accordance with Rule 34 of

the Rules of Practice of the United States Dis-

trict Court for the Northern District of Cali-

fornia, adopted June 5, 1928, in effect July 1,

1928, readopted May 12, 1930." (Trans, pp.

31-32.)



Upon the hearing of said order to show cause, the

Court below found that the fine of $1,000.00 against

Randolph has not been paid (Trans, p. 44) and by its

slunmary judgment, ordered, adjudged and decreed

that the United States of America have jugment

against Pacific Indemnity Company for the said sum
of $1,000.00. (Trans, p. 45.)

Upon tlie hearing of said order to show cause, it

was stipulated that the only question involved was

whether summary judgment should be entered against

said Pacific Indemnity Company on said bond for the

amount of the fines imposed against J. W. Randolph,

that no part of said fines has been paid, and that no

other recovery was sought upon said bond for or on

account of bail or damages or costs. (Trans, p. 43.)

By reason of the foregoing stipulation, and in the

light of the expressed terms of the condition of the

bond this appeal is confined to the specific question

whether the appellant is liable under said bond for

the unpaid fines of Randolph.

SPECIFICATION OF ERRORS AND WHEREIN SAID SUM-
MARY JUDGMENT IS ALLEGED TO BE ERRONEOUS.

1. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Company,

a corporation, upon said bond because said bond does

not provide for the pa^nnent of any money judgment

against the defendant T. W. Randolph.

2. The Court erred in grantins: said or any judg-

ment herein against Pacific Indemnity Company, a



corporation, upon said bond, because said bond does

not provide for the i)aynient of any fine imposed on

said J. W. Randolph.

3. The Court erred in gTanting said or any judg-

ment herein against said Pacific Indemnity Company,

a corporation, upon said bond, because the bond only

provides for bail permitting said J. W. Randolph to

be and remain at large pending his appeal, and for the

payment of all damages and costs incident to Ran-

dolph's appeal, and there are no such damages or costs.

4. The Court erred in granting said or any judg-

ment herein against said Pacific Indemnity Company,

a corporation upon said bond, because any payment

provided to be made under the bond, is apart from

the bail feature thereof, limited merely to the pay-

ment of damages and costs incident to Randolph's

appeal, and there are no puch damages or costs.

5. The Court erred in giving said or an}^ judg-

ment against the Pacific Indemnity Company, a cor-

poration, on said bond, in the sum of $1,000.00, or in

any sum.

6. The Court erred in giving said or any judgment

against the Pacific Indemnity Company, a corpora-

tion, in the sum of $1,000.00 because the bond in

question does not mention any fine in the sum of

$1,000.00, or in any sum, against the defendant J. W.
Randolph save and except, in only the recitation part

thereof, a fine in the smn of $500.00.

7. The Court erred in deciding said order to show

cause against said Pacific Indemnity Company, a

corporation, because the Court cannot change the ex-

pressed condition of the bond.



8. The Court erred in rendering and entering said

or any judgment against said Pacific Indemnity Com-
pany, a corporation, for said or any simi, in violation

of the expressed condition and terms of said bond.

9. The Court erred in refusing to decide said order

to show cause in favor of the Pacific Indemnity Com-
pany, a corporation, and in refusing to enter judg-

ment herein in favor of said Pacific Indemnity

Company, a corporation, because there is no rule of

this district or circuit requiring such a bond to provide

for the payment of any such fine.

10. The Court erred in rendering and entering

said judgment against said Pacific Indemnity Com-
pany, a corporation, for the amount of the, or any,

fine imposed on the defendant J. W, Randolph, be-

cause the said bond was not given for, and does not

cover, the payment of any fine whatsoever that may
have been imposed upon the defendant J. W. Ran-

dolph. (Trans, pp. 27-28-29.)

ARGUMENT.

I.

THE PROCEEDING ON THE ORDER TO SHOW CAUSE WAS
TAKEN IN ACCORDANCE WITH RULE 34 OF THE NORTH-
ERN DISTRICT OF CALIFORNIA.

The order to show cause required that Pacific In-

'demnity Company show cause * * * 'Svhy smn-

mary judgment should not be entered on said bond

in accordance with Rule 34 of the Rules of Practice

of the United States District Court for the Noi'thern
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District of California." Obviously, this reference in

the order to show cause is directed only to the last

part of Rule 3-1, which provides:

''Every such bond or undertaking must con-
tain an express agreement by the sureties thereto
that in case of a breach of any condition thereof,
this court may, upon notice to them of not less

than ten days, proceed summarily in the action,

suit, case, or proceeding in which the same was
given to ascertain the amount which such sureties

are bomid to pay on accomit of such breach, and
render judgment therefor against them and award
execution therefor. '

'

But there is another part of Rule 34 which is of

importance here.

II.

RULE 34 ALSO PROVIDES THAT SUCH BOND BE IN ACCORD
WITH THE STATUTES OF THE STATE.

Rule 34 recites:

"In case such undertaking be given, the same
shall be substantially in such form as may be pre-

scribed or allowed by the statutes of the State,

as the same shall exist at the time the same is

given. '

^

In a criminal case, the applicable State statute is

the following portion of section 1273 of the Penal

Code of California, which provides:

''And after conviction, and upon an appeal:

First. If the appeal is from a judgment hn-

posing a fine only, on the undertaking of bail



that he will pay the same, or such part of it as

the appellate court may direct, if the judgment is

af^rmed or moditied, or the appeal is dismissed.

Second. If judgment of imprisonment has

been given, that he will surrender himself in exe-

cution of the judgment, upon its being affirmed

or modified, or upon the appeal being dismissed,

or that in case the judgment be reversed, and

that the cause be remanded for a new trial, that

he will appear in the court to which said cause

may be remanded, and submit himself to the

orders and })rocess thereof."

It is apparent from reading section 1273 of the

Penal Code of California that there is no require-

ment that a bond provide for the pa>Tnent of a fine

where the judgment imposes imprisoimient as well as

a fine. Any appeal bond securing the payment of a

fine, is, by the express words of the statute, limited

to ''a judgment imposing a fine only."

Therefore, according to said Rule 34, the statutory

basis for the bond in question is said section 1273

of the Penal Code of the State of California with its

limitations. Under the State practice and decisions

to put upon such a bond a broader construction than

the limitations of the statute permit, might result in

voiding the bond.

People V. Barrett, 6 Cal. App. 578;

City of Merced v. ScJiaffer, 40 Cal. App. 163.
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III.

THE AUTHORITY OF THE FEDERAL COURTS TO PRESCRIBE

RULES FOR THE FORM OF SUCH BONDS, IS DERIVED

FROM CERTAIN ACTS OF CONGRESS.

In Peters v. U. S., 20 Fed. (2nd) at 743 (C. C. 8th

Circuit), the question was raised whether the Federal

Court had the authority to adopt a rule requiring: a

supersedeas bond in a criminal case to be conditioned

for the payment of a fine and whether such a rule

would be le.ofislative in character. The Court held:

''The authority of the court to adopt the rule

is derived from the acta of Congress (Rev. St.

§ 1000 (28 U. S. C, A. § 869; Comp. St. § 1660))

relating to supersedeas bonds, and Judicial Code,

§122 (28 U. S. C.A. §219 (Comp. St. §1114)),

authorizing Circuit Courts of Appeals to pre-

scribe 'the form of writs and other process and
procedure.' Rev. St. §1000 (Comp. St. §1660),

applies to civil as well as criminal cases, and
authorizes the Circuit Court of Appeals to pre-

scribe the form of bond in either class of cases.

There is no distinction in the character of the

bond in the two classes of cases. Both are au-

thorized and fixed by the same authority, the

statutes above referred to."

TV.

UNLIKE SOME OTHER DISTRICTS THIS DISTRICT HAS NO
RULE REQUIRING A BOND IN A CRIMINAL CASE TO
PROVIDE FOR THE PAYMENT OF A FINE.

A review of the rules of the United States District

Court for the Northern District of California reveals

the fact that no rule exists requiring a bond in a
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criminal case to provide for the payment of a fine.

In some other districts there is such a rule.

In the United States District Court for tlie South-

ern District of California, for example, Rule 75 reads

as follows:

''Bail after Conviction and Sentence. When
the judgment in a criminal case provides for the

payment of a fine, with or without sentence of

imprisonment, the condition of any bail bond

given pending hearing in the Court of Appeals

shall be, in addition to other and usual terms,

that if the judgment is affirmed, the sureties will

pay the fine immediately ui)on the coming down
of the mandate, if the defendant shall not forth-

with discharge the same."

The foregoing rule is copied from a decision of

Justice Wilbur in the case of

Connley v. U. S., 41 Fed. (2nd) 49 (C. C. A.,

Ninth Circuit).

The mere fact that we have no such rule in this

District is persuasive and made it unnecessary for

the instant bond to contain anything but "the usual

terms." The instant bond, therefore, did not "in

addition to other and usual terms" contain any con-

dition for the payment of any fine.

The writer of this brief has before him a printed

form of bond for a criminal case called "DC Form

No. 43," which formerly used to be furnished in this

District by the clerk of the Court. The writer is

informed that the clerk of the District Court for

some time past has not furnished such printed forms

for use, very likely because said printed form through-
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out contains the words ''writ of error" and a writ

of error is no longer the procedure in a criminal case.

The pertinent printed language of the foregoing form

reads verbatim as follows

:

''Now, the condition of the above obligation

is such that if the said shall prose-

cute his w^rit of error to effect, and if he fail to

make his plea good, shall answer and pay said

fine and all damages and costs and shall also per-

sonally be and appear here in this Court from
day to day during the present term and from
term to term of this Court thereafter, pending

said proceedings in error, and shall surrender

himself, etc."

The Court will note our reason for calling special

attention to the foregoing printed form because the

printed form itself makes a clear distinction between

paying the fine and paying "all damages and costs."

Our bond is conditioned only to "pay all damages

and costs." Our bond, to use the language of Rule

75 of the Southern District of California, contains

only the "usual terms" and does not "in addition"

contam any condition that the surety will pay any

fine.

V.

UNLIKE SOME OTHER CIRCUITS, THIS CIRCUIT HAS NO PULE
REQUIRING A BOND IN A CRIMINAL CASE TO PROVIDE
FOR THE PAYMENT OF A FINE.

It would seem that Rule 13 is the only rule of the

Circuit Court of Appeals for the Ninth Circuit which
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touches this subject matter. The first two sentences

of Rule 13 provide as follows:

'' Supersedeas bonds in the District Court must
be taken with good and sufficient surety that

plaintiff in error or appellant shall prosecute his

writ of ajjpeal to effect, and answer all damages
and costs if he fail to make his plea good. Such
indemnity, where the judgment or decree is the

recovery of money not otherwise secured, must
be for the whole amount of the judgment or

decree, including just damages for delay, and
costs and interest on a])])eal; * * *."

Our bond is ]) Tactically verbatim in accord with the

first sentence of said Rule 13. I>ut it is not in accord

with the second sentence of said rule. The second

sentence of* said rule rofjuires, in addition to the mat-

ters contained in the first sentence of the rule, that

where the judgment or decree is for money, the bond

must be for the payment of the whole amount of the

judgment or deci'ee in addition to just damages for

delay and costs and interest on the ajipeal. Our bond

does not contain this addition.

Our review of the rules of the Circuit Court of

Appeals for the Ninth Circuit does not disclose any

rule such as is found in souie of the other Circuits,

for example, in the Eighth Circuit.

In the case of Peters t'. U. S. (supra), it appears

that in the Eighth Circuit Rule 35 required that the

bond on a writ of error in criminal cases contain the

clause: "defendant shall pay any fine and costs im-

posed by the judgment of the District Court against

it." Accordingly, the sureties on the bond in said
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case bound themselves "to pay any fines and costs

imposed by judgment of the District Court." It also

appears in the Peters case that said Rule 35 of the

Eighth Circuit was changed on Jmie 13, 1924, by

eliminating from the form of the bond required of

defendants on writ of error in criminal cases, the

clause requiring that the defendant shall pay any fine

and costs imposed by the judgment of the District

Court. This change of the rule in the Eighth Circuit

has been clearly noted by Justice Wilbur in the case

of Comiley v. U. S. (supra). Justice Wilbur states

as follow^s:

''Such a rule and such a proviso in a bail bond
have been expressly approved by the Circuit

Court of Appeals of the Eighth Circuit. Williams

V. U. S., 1 Fed. (2nd) 203, upholding Rule 35 of

that Circuit. It appears, however that that court

subsequently, on June 13, 1924, changed this rule

by striking out the phrase 'defendant shall pay
any fine and costs imposed by the judgment of

the District Court against him.' See Peters v.

U. S., C. C. A. 20 Fed. (2nd) 741."

VI.

IT SEEMS THAT THE FORM OF SUPERSEDEAS BONDS IN

CRIMINAL CASES IS NOT A MATTER OF STATUTE BUT
MERELY A MATTER OF COURT RULE.

The case of Willimns v. U. S., 1 Fed. (2nd) 203

(Eighth Circuit), says:

"There are no statutory provisions especially

and solely applicable to supersedeas bond in crim-

inal cases * * *. So much is said here, touching
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the provisions of section 1000 R. S. as to show
that this sec^tion does not forbid the making of

Rule 35 of this Court; but on the contrary it

practically invites the making of such a rule. Of
course, the rule cannot stand if it be in derogation

of, or inconsistent with, the laws of the United
States. But as seen, it is neither forbidden by,

nor in derogation of, any law but is consistent

with all the statutory law governing the subject."

As has l)een seen this very Court, for the Eighth

Circuit, repealed Rule 35 which required that the

supersedeas bond in a criminal case provide for the

payment of any fine. Of course, it is evident that said

Court would not have repealed said rule if there were

any statute requiring or demanding such a rule. There

is no statute requiring or demanding such a rule. The

statute only gives the Court authority to make rules

and such a rule, when made, is not forbidden by, nor

in derogation of, any statute. The statute may invite

the Court to make such a rule but the statute itself

does not make any such rule.

VII.

THEREFORE, OUR BOND IS CONDITIONED AS REQUIRED BY
LAW AND THE RULES OF THIS DISTRICT AND CIRCUIT.

It will be recalled, that the order of the lower Court

allowing the appeal provided a cost bond in the smn

of $250.00. We are not here concerned with such a

bond. The said order of the lower Court further pro-

vided: '^Upon the giving by said defendant J. W.
Randolph of a good and sufficient bond or undertak-
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ing in the sum of $10,000.00 and conditioned as

required hy law and the rules of this Court, all further

proceedings in this Court be suspended, etc."

While the said order of the lower Court is not part

of the appellant's bond and does not bind the appel-

lant in any way, nevertheless the appellant desires

to show that its bond is consistent wdth said order.

First of all, the order stated that the bond be condi-

tioned ''as required by law." We have thus far seen

that there is no Federal law or statute requiring our

bond to be conditioned for the payment of any fine.

Secondly, we have seen that under Rule 34 of this

District the statutory basis for a bond such as ours

may be the above mentioned section of the Penal Code

of California which limits the giving of an appeal

bond for the payment of a fine to a case where the

judgment imposes a fine only. Thirdly, the lower

Court further stated that the bond be conditioned ''as

required by the rules of this Court" and w^e have seen

that, unlike certain other Districts and Circuits, there

is no rule of this District or of this Circuit requiring

the supersedeas bond in a criminal case to provide

for the payment of a fine. Our bond therefore, is in

accord with the order of the lowxr Court, and is con-

ditioned as required by law and the rules of this Dis-

trict and Circuit.
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VIII.

EVEN IF OUR BOND WERE NOT CONDITIONED AS REQUIRED
BY LAW AND THE RULES OF THIS DISTRICT AND CIR-

CUIT, NEVERTHELESS IT WAS APPROVED NOT ONLY BY
THE OFFICE OF THE UNITED STATES DISTRICT ATTOR-

NEY BUT ALSO BY THE COURT.

In view of what has heretofore been said, we do not

see how it can be contended that the condition of our

bond violated any law or any rule of this District or

Circuit. If, perchance, any such sugg'estion be made,

our conclusive answer is that whether our bond vio-

lated any law or any rule of Court it was, neverthe-

less, before it was filed, and on the 3rd day of August,

1928, not only ai)])roved as to its form by Josei^h L.

Sweeney, Assistant United States Attorney, but also

approved by Honorable William II. Hunt, United

States Circuit Judge. There is no proceeding to re-

form this bond, even if such a proceeding could be

taken. The bond, therefore, stands as written, ap-

proved and filed, and must be construed as such.

IX.

IT IS A MOST ELEMENTARY PRINCIPLE OF LAW THAT THE
SURETY CAN STAND ON THE STRICT TERMS OF ITS

BOND AND THESE TERMS CANNOT BE ALTERED OR

CHANGED.

23 Cal. Jur., at page 1023, Section 24, on Surety-

ship, recites

:

''One of the most familiar and best settled rules

of law is that a surety has the right to stand upon

the very terms of his contract. * * * Various

paraphrasings of this cardinal rule are to be

found in the decisions. Thus it is said that the
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liability of a surety is not to be extended bej^ond

the terms of his contract; that to the extent and
in the manner and mider the circumstances

pointed out in his obligation he is bound and no
further; that he has a right to stand on its very

terms. Again, it is frequently said that sureties

are favorites of the law and have a right to stand

upon the strict letter of their obligation when its

terms are ascertained, and that they have a right

to declare in their bond the terms and conditions

upon which they shall be bound. It is certain that

a surety cannot be held to any liability for which

he has not made hunself responsible in his bond. '

'

(Many cases cited.)

X.

STRTCTISSIMI JURIS IT WOULD SEEM NOT ONLY THAT THE
PAYMENT OF ANY FINE CANNOT BE IMPLIED BY THE
TERMS OF OUR BOND BUT THAT SUCH PAYMENT IS EX-

PRESSLY EXCLUDED BY THE TERMS OF THE BOND.

No recovery is sought upon this bond for or on

account of bail or damages or costs. The only re-

covery sought is for the payment of two fines. Ran-

dolph, in due course, surrendered and is serving his

sentence. As appears from Rule 13 of this Circuit,

the word '' damages" means damages for delay. Under

the stipulation and the facts no such damages are

sought and no such damages are shown. The word

''costs," of course, means the Government's costs on

appeal. Under the stipulation and the facts no such

costs are sought or shown. In fact, there evidently

was a cost bond under the order of the lower Court

in the sum of $250.00 with which we are not here con-

cerned. The condition of our bond is limited to ''pay
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all damages and costs" and to jjay nothing else. Our
bond is in accord with the first sentence of Rule 13

of this Circuit, and it does not contain the addition

required by Rule 75 of the Southern District of Cali-

fornia. It does not contain, as formerly appeared in

the form furnished by the clerk of this District, the

words '^and pay said fine"; it only contains the other

words found in said form ''pay all damages and
costs."

XI.

IT SEEMS THAT THERE IS NO CRIMINAL CASE HOLDING
SUCH A BOND TO THE PAYMENT OF A FINE.

Our research has not disclosed any decision in a

criminal case holding such a bond as ours to the pay-

ment of a fine where the judgment was for both im-

prisonment and fine. Apparently, the efforts of

opposing counsel have disclosed no such case. The

reason is obvious because until the instant case no

one seemingly has had the temerity to claim that, in

a criminal case, a bond on appeal, conditioned solely

for the payment of damages and costs, includes also

the payment of judgment fines where the judgment is

for both imprisonment and fine.

In the Court below, the industrj^ of opposing comi-

sel was apparent because of the many cases cited by

him. But all of the criminal cases cited by him in

support of his position are cases where the bond in

question expressly provided for the payment of the

fine. For example, some of the cases cited in the

Court below are as follows:
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Hmies V. U. S., 299 Fed. 296 (C. C. A., Sixth

Circuit.)

This case expressly says that the District Judge

''fix the penalty of a supersedeas bond, to be condi-

tioned to appear and surrender and to pay the fine if

the judgment were affinned."

Connley v. U. S., 41 Fed. (2nd) 49 (C. C. A.,

Ninth Circuit.)

In the Connley case, which came from the Southern

District of California, the Circuit Court of Appeals,

notwithstanding the rule in the Southern District of

California requiring the bond to contain an addi-

tional provision for the payment of the fine, admitted

the applicants to bail without requiring that the bond

contain any provision for the payment of the fme.

Justice Wilbur, at the end of his decision says

:

''Therefore, it is ordered that bail for appel-

lant Connley be fixed at $12,000 and appellant

Quirin at $6,000, with the usual conditions for the

appearance of the appellant. Such bail bond shall

not operate as a supersedeas in so far as concerns

the issuance of execution to collect the fines im-

posed imless proper supersedeas bonds are given

for that purpose."

It must be apparent, therefore, from this clear lan-

guage of Justice Wilbur that the appellants were ad-

mitted to their freedom by filing the required bond

"with the usual conditions for the appearance of the

appellants." It also must be clear that the matter of

a bond to cover the payment of a fine was something

different.
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In the Court below, oi)posing counsel quoted cer-

tain civil cases. These cases simply hold that in a

civil case, where there is a judgment for money only

and an appeal is taken from the judgment, a bond

reciting that the aj^pellant shall "prosecute its appeal

to effect and answer all damages and costs, if it fails

to make its jjlea good," includes the payment of the

money judgment appealed from. Of course, such must

be the rule in a civil case where the only judgment

is for the payment of money, because this is the only

purpose a stay bond on appeal can serve in such a

case and in such a judgment.

Among the civil cases cited by opposing counsel in

the Court below was the case of Pease v. RatJibiin,

243 U. S. 273; 61 L. ed. 715. It is our understanding

that the Court below gave summary judgment against

the appellant herein because of this decision. As we
are at a loss to know how^ this decision can support

the summary judgment in our case, we will analyze

the decision in Pease v. Ratlibun.

Mr. Justice Brandeis delivered the opinion of the

Court. The Pease case was first of all a civil case to

foreclose a vendor's lien. The District Court entered

a money judgment for the sum of $6,804.90 with in-

terest. An appeal was taken and the supersedeas bond

was in the coimiion form conditioned that the appel-

lant shall "prosecute its appeal to effect and answer

all damages and costs if it fails to make its plea

good." The Appellate Court affirmed the judgment.

The mandate directed that the defendant and the

sureties "pay the costs in this Court for which execu-

tion mav be issued out of the District Court" and
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''commanded that such execution and further pro-

ceedings be had in said cause as according to right

and justice and the laws of the United States ought

to be had." Thereupon the District Court entered

decree on mandate as follows: "that said mandate

be made the judgment of this Court; that a sale be

made to satisfy said judgment and that in the event

said property does not sell for sufficient amount to

satisfy said judgment, interest and costs, the clerk

of this Court issue execution against the defendant

and against the sureties on the apjjeal bond for any

deficiency that may remain." From this action of

the District Court, an appeal was taken which pre-

sented five different propositions. It is the fifth ques-

tion which involved the civil bond, and we ask the

Court's attention to the following language of Jus-

tice Brandeis:

"Fifth. It is further contended that the Dis-

trict Court erred in entering judgment against

the surety for the deficiency, instead of merely

for the costs and any damages to the plaintiff re-

sulting from the delay incident to the unsuccess-

ful appeal. This objection raises a more serious

question/'

We pause here to call the Court's attention to the

fact that Justice Brandeis says that this objection is

a serious one even in a civil case.

Justice Brandeis continues: "The supersedeas

bond was in the common form, conditioned that

the appellant shall 'prosecute its appeal to effect

and answer all damages and costs if it fails to

make good its plea.' It has long been settled that

a bond in that form binds the surety upon affirm-



ance of a judgment oi- decree for the mere pay-

ment of money to pay the amount of the judg-

ment or decree."

We pause a second time to call the Court's atten-

tion to the precise language of Justice Brandeis to

the effect that upon the affirmance of the judgment

on appeal, a bond in that form in a civil case is ui

the common for)ii, and binds the surety where—the

judgment or decree is '^for the mere payment of

m,oyiey." As above contended by this appellant, this

of course must be true because the only reason for

giving a bond on appeal in a civil case where the

judgment is for the payment of money only, is to

insure or secure the payment of the judgment and

to stay execution to collect the money pending the

appeal.

Again Justice Brandeis continues: ''We are,

how^ever, relieved from deciding this question;

because the record discloses that after the issuing

of the execution complained of. Pease paid the

amount due * * * and as the decree has been
satisfied by the principal obligor, the sureties are

in no danger of further jjroceedings against

themselves."

Lastly, we pause again to call the Court's attention

to the fact that the question was not even decided in

the civil case of Pease v. Bathhiiu. Justice Brandeis

states that because of payment made, the sureties on

the bond were no longer interested and the Court was

relieved from deciding the question which was called

bv Justice Brandeis a serious question in a civil case.
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Wherefore, appellant prays that the summary judg-

ment against it be reversed, that the Court below be

directed to enter judgment herein in favor of the ap-

pellant, and that appellant have such further and

additional relief in the premises as may be meet and

just.

Dated, San Francisco,

April 18, 1931.

Respectfully submitted,

A. E. COOLEY,

Louis V. Crowley,

Attorneys for Appellant.
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A.

STATEMENT OF THE CASE

J. W. Randolph, one of the defendants in the crim-

inal action United States of America v. J. W. Rand-

olph, et al, No. 19217-L, was found guilty and the Dis-

trict Court imposed upon him a sentence of imprison-

ment in the United States Penitentiary for a period of

four years, a fine of $500.00 on the first count of the in-

dictment and a fine of $500.00 on the second count of

the indictment, and that in default of payment of the

fine he be further imprisoned until said fine be paid, or

until he be otherwise discharged in due course of law.

Defendant J. W. Randolph appealed from this judg-



meiit to the Circuit Court of Appeals for the Ninth

Circuit and pursuant to the order of the District Court

(Tr. p. 37) made, executed and filed his supersedeas

bond. (Tr. pp. 40, 42.)

After the affirmance of the judgment against defen-

dant Randolph b}^ the United States Circuit Court of

Appeals for the Ninth Circuit and the spreading of the

mandate upon the minutes of the District Court, an

order to show cause was duly issued by the District

Court, which was served upon Pacific Indemnity Com-

panj^, the appellant herein. (Tr. p. 31.)

This proceeding was brought by plaintiff iDursuant

to Rule 34 of Rules of Practice of the United States

District Court for the Northern District of California,

the pertinent part of which rule reads as follows

:

"Every such bond or undertaking must contain
an express agreement by the sureties thereto that,

in case of a breach of an}^ condition thereof, this

court may, upon notice to them of not less than ten

daj^s, proceed summarily in the action, suit, case

or proceeding in which the same was given to as-

certain the amount which such sureties are bound
to pa}" on account of such breach and render a judg-
ment therefor against them, and award execution
therefor."

Upon the hearing of the order to show cause it was

stipulated that no part of the fine of $1,000.00 imposed

upon defendant J. W. Randolph had been paid and that

the plaintiff sought recovery of this amount only, and

not for any other item of damages or costs. (Tr. p. 43.)

The pertinent parts of the condition of the super-

sedeas bond sued ujDon are as follows

:
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*'and whereas the said defendant J. W. Rand-
olph desires said order allowint^ an ai^peal to oper-

ate as a su2K']'sedeas and stay of (!xeci.uion and to

be admitted to bail and to be permitted to be and
remain at larj^-e on bail pending said i)roeeedin;4S

on ai)peal to the said United States Circuit Court
of Appeals in and for the Ninth Circuit:

''NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said J. W.
Randolph shall prosecute his appeal to effect, and
if he fail to make his plea good, shall answer and
pay all damages and costs and shall also person-

ally be and appear here in this court from day to

day during the present term and from term to

term of this court thereafter, pending said pro-

ceedings on appeal, and shall surrender himself

to the United States IVIarshal of this district and

be present to abide the judgment of this court or

that of the United States Circuit Court of Appeals
in and for the Ninth Circuit, and serve his sentence

and not depart the jurisdiction of this court with-

out leave thereof, then this obligation to be void;

otherwise to remain in full force and virtue."

(Tr. p. 41.)

THE ISSUE

The issue in this case is very simple. It is : Does the

wording of the condition of the supersedeas bond on

appeal, and in particular the use of the words ''if the

said J. W. Randolph shall prosecute his appeal to ef-

fect and if he fail to make his plea good, shall answer

and pay all damages and costs," impose upon the sur-

ety on the bond a liability on the failure of said defen-

dant to succeed in his appeal and on nonpajTiient of the

fine, to pay the fine imposed upon the defendant by the

judgment in the District Court?



B.

AEGUMENT

Before making our affirmative argument we shall

notice some of the arguments advanced by appellant

in its brief.

It is contended by appellant (point II, pp. 8 and 9,

appellant's brief) that Rule 34 of Rules of Practice

of the United States District Court required the bond

sued upon in this case to be in accord with the forms

prescribed by the statutes of the State of California.

We shall now consider this claim and make the point,

I.

NEITHER THE FORM OF THE BOND SUED UPON NOR THE OB-

LIGATION OF THE PARTIES THEREUNDER IS GOVERNED BY

THE STATUTES OF CALIFORNIA.

Counsel attempts in his brief to make the point that

the terms of the bond in this case must comply with

the provisions of the California Penal Code ; that Sec-

tion 1273 of the Penal Code prescribes the form of the

bond in this case ; and that said section, as construed by

the California Courts, does not provide for the pay-

ment of a fine by the surety on such bond.

In making this argument, counsel fails to recognize

the fact that Rule 34 of the United States District

Court does not prescribe the form of the bond in this

case. A reading of that rule discloses that it provides

that:

"Whenever, by the rules of this Court or of

either of the Appellate Courts or by any statute,

security is required to be given * * *, and the form
of such security is not prescribed hy such rule or



statute, tlio same may he given, at the election of
the party giving the same, either hy a bond with
sureties in the form in use at common law, or by
an undertaking given by sureties on behalf of such
party. In case such undertaking he given, the

same shall be substantially in such form as may
be prescribed or allowed by the statutes of the

State, as the same shall exist at the time the same is

given."

It is clear that this rule prescribes no .form for the

bond in the cases where the form of such security is

prescribed by rule or statute, and it is equally clear that

the rule prescribes the form only of an undertaking,

if such be given, and not of a bond.

The rule prescribes no form in this case, because,

(1) The form of the bond and the supersedeas bond

in this case is prescribed, both by statute and rule. The

applicable statute is Section 1000 R. S., 28 U. S. C. A.,

Section 869, and the rule that applies is Rule 13 of the

Circuit Court of Appeals, Ninth Circuit. Following

the above mentioned statute, said Rule 13 provides

:

"Supersedeas bonds in the District Courts must
be taken with good and sufficient security that the
appellant shall prosecute his appeal to effect and
answer all damages and costs if he fail to make hib

plea good. * * *"

(2) There is a clear distinction between a bond and

an undertaking. The principal must be a party to a

bond, but need not be a part}^ to an undertaking.

9 C. J., 8

In the instant case, the principal did join with the sur-

eties. The instrmnent, therefore, is a bond and not an



undertaking, and since Rule 34 requires the instru-

ment to be in the form prescribed by the statutes of

the State only when it is an undertaking, the rule has

no application to this supersedeas bond, excepting in

so far as the last sentence thereof refers to an express

agreement for summary judgment, which must be in-

serted in "every such bond or undertaking."

(3) Furthermore, Section 1273 of California Penal

Code, as appears from the caption and the wording of

the entire section, applies only to hail bonds, and has

nothing whatever to do with supersedeas bonds. The

pertinent section relating to supersedeas in the Penal

Code is Section 1243, which does not prescribe any

form of bond whatsoever.

II.

THE BOND IN THIS CASE COMPLIES WITH THE REQUIREMENTS
OF SECTION 1000 R. S. AND RULE 13 OF THE CIRCUIT COURT
OF APPEALS FOR THE NINTH CIRCUIT.

The rule of the Circuit Court of Appeals for the

Ninth Circuit governing the form of supersedeas and

cost bonds, so far as is pertinent in this case, is worded

as follows:

"Supersedeas bonds in the District Court must
be taken with good and sufficient security that the

appellant shall prosecute his appeal to effect, and
answer all damages and costs if he fail to make his

plea good. Such indemnity, where the judgment
or decree is for the recovery of money not other-

wise secured, must be for the whole amount of the

judgment or decree, including just damages for

delay, and costs and interest on the appeal * * *"

Counsel in his brief (p. 13) states that the condition

of the bond in this case is not in accord with the second



sentence of the above quoted rule. Obviously the sec-

ond sentence of the rule does not prescribe any form of

words or language which must go into the bond; it is

simply a direction which governs the court in fixing

the amount of the bond. This amount, according to the

prescription of the rule, must be

''for the whole amount of the judgment or de-
cree, including just damages for delay, and costs

and interest on appeal."

In other words, the court in fixing the amount of the

bond is directed by this rule to require the amount to

be sufficient to compensate the appellee for all dam-

ages, including under such designation the amount of

the judgment plus damages for delay and costs and

interest on appeal. The only part of the rule which

prescribes the form of the condition is the first sentence

thereof.

It is to be observed that Rule 13 does not relate to

hail bonds on appeal. For this reason it has no appli-

cation to the questions that were considered in Conn^

ley V. United States, 41 F. (2d) 49, since that case was

concerned with Rule 75 of the United States District

Court for the Southern District of California (p. 11

appellant's brief), which rule related soley to "Bail

After Conviction and Sentence."

Throughout his discussion of this case counsel for

appellant either overlooks or consciously^ ignores the

distinction between a bail bond and a supersedeas bond.

Much of his argument relates to the law governing bail

bonds only, particularly as we have hereinabove point-

ed out in his references to the provisions of the Cali-
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fornia Penal Code relating to bail bonds (pp. 8 and 9

appellant's brief, and the rule of the U. S. District

Court for the Southern District of California referred

to above). In this connection it is well to keep in mind

the fact that there is a plain distinction between bail

and supersedeas bonds. After conviction the defen-

dant in a criminal action may elect to remain in jail

and allow execution to be taken out against him on his

fine, or he may give a bail bond and secure his release,

still permitting execution for the fine; or, thirdly, he

may give both bail and supersedeas bonds, thus gaining

his liberty pending appeal and preventing execution

against him on the judgment of the lower court.

This leads us to a consideration of our next point.

III.

THE APPEAL BOND IN THIS CASE WAS INTENDED TO SERVE

THE PURPOSE OF A COMBINATION BAIL AND SUPERSEDEAS
BOND.

It has been made clear by many decisions in the Fed-

eral Courts that an order allowing an appeal in a crim-

inal case operates as a supersedeas insofar as the term

of imprisoimaent imposed by the judgment is concerned

without the giving of any bond whatsoever.

Connley v. United States, 41 F. (2d) 49 (C.C.

A. 9) and cases there cited.

It is equally clear that a supersedeas is entirely dis-

tinct from a bail bond on appeal and serves a different

purpose.

''The iDOwer to admit to bail under our rule 12

(2), after perfection of a writ of error is wholly

distinct from the power to allow supersedeas un-

der R. S. Section 1000. Supersedeas naturally
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stays the execution ol' a ix'iiiteutian' sc.'iiteiice ; but
its allowance, with nothing more, does not neces-

sarily mean release from custody pending a re-

view."

Hanes v. United States, 299 Fed. 296,

(C. C. A. 6).

On this same point we have the authority of our

own Circuit Court of Appeals in Connley v. United

States, supra, in which the court ordered, quoting the

words of Justice Wilbur:

"Therefore, it is ordered that bail for appellant
Connley be fixed at $12,000 and appellant Quirin
at $6,000 with the usual conditions for the appear-
ance of the appellant. Such bail bond shall not
operate as a supersedeas insofar as concerns the

issuance of execution to collect the fines imposed
unless proper supersedeas bonds are given for that

pur]30se."

A bail bond and a supersedeas bond may, how^ever,

be combined in one instrument and serve a double pur-

pose.

*'Even when supersedeas is allowed, jDlaintiff in

error, convicted and sentenced to imjirisonment,
stays in jail, not in the execution of the sentence,

but as one awaiting trial, unless he is set at large

by a proper admission to bail, which may be, as

is very common, by a suitable conihiiwtiou of sup-
ersedeas bond and bail bond with api)ropriate or-

ders, or may be by independent admission to bail,

or by due continuation of existing bail."

Hanes v. United States, supra.

The circumstances under which the appeal bond was

given in this case indicate strongly that the supersedeas

feature of the bond could have no application except

as to the payment of the fine for these reasons: (1)

No supersedeas was required as to the term of impris-
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onment, the order allowing the appeal automatically

operating as such. (2) Nothing was required in the

way of a condition for jDajmient of the costs of the ap-

peal for two reasons: (a) The United States was

not entitled to any costs on the appeal (Rule 31, sub-

division 4, C. C. A. 9). (b) The order of the District

Court allowing the appeal, supersedeas and bonds, di-

rected the giving of a cost bond in the amount of $250.-

00, which said bond was separate and distinct from the

supersedeas bond (Tr. p. 38). (3) No security was

needed for interest since a judgment for a fine in a

criminal case does not bear interest.

Pierce, et at, v. United States, 255 U. S. 398

;

United States v. Schmidt B reiving Co.,

254 Fed. 714.

If, therefore, the bond in this case is a supersedeas

bond, there was nothing for which a su23ersedeas bond

could give security excepting the payment of the fine.

The petition for the appeal was captioned, "Peti-

tion for Appeal and Supersedeas" (Tr. p. 34). The

last five lines of the petition were in these words, ''and

that during the pendency of this appeal all proceedings

had by this court he suspended, stayed and superseded,

and that during the pendency of said appeal the said

defendants and each of them be admitted to hail in such

sum or sums as to the court seems meet and proper."

(Tr. p. 35.)

The order allowing the appeal was captioned, '

' Order

Allowing Appeal, Supersedeas and Bonds." It pro-

vided among other things as follows:
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''AND IT IS ORDERED, that upon the givin^r

by said defendant J. W. Randolph of a good and
sufficient bond or und(!rtaking- in the sum of $10,-

000.00 and conditioned as required by law and the
rules of this (^ourt, all further proceedings in this

court be suspended and stayed as against said de-

fendant, J. W. Randolph until the final determina-
tion of said appeal by the said United States Cir-
cuit Court of Appeals, or by the Supreme Court of
the United States upon a petition for writ of certi-

orari;" (Tr. p. 39).

Taking into consideration therefore the terms of the
petition for the appeal, of the order allowing the ap-

peal, the language of the bond itself and the decisions

above cited, it is beyond question that the bond given

by J. W. Randolph in this case was a combination sup-

ersedeas and bail bond and that the sujoersedeas fea-

ture of the bond could have been directed only to the

securing of payment of the fine to the plaintiff.

If properly conditioned, the bond in question bound

the principal and surety to pay the fine. The only

question upon which there is room for difference of

opinion is the obligation imposed upon the parties to

the bond by the condition thereof. This question we
have stated hereinabove as the issue in the case and we
now address ourselves to its consideration.

IV.

THE SUPERSEDAS BOND IN THIS CASE, CONDITIONED FOR
PROSECUTING THE APPEAL OF DEFENDANT J. W. RAND-
OLPH WITH EFFECT, AND FOR ANSWERING ALL DAMAGES
AND COSTS, OBLIGATES THE PRINCIPAL AND SURETY, UP-
ON AFFIRMANCE OF THE JUDGMENT IN THE CRIMINAL AC-
TION, TO PAY THE AMOUNT OF THE FINE IMPOSED BY THE
JUDGMENT APPEALED FROM.

(1) That a supersedeas bond, conditioned in this
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manner, obligates the sureties on the bond to jDay the

amount of the judgment appealed from, has been de-

cided in many civil cases.

Catlett V. Brodie, 9 Wheat. 553.

Jerome v. McCarter, 21 Wall 17.

Pease v. Rathhun-Jones Engineering Co.,

243 U. S. 273.

American Surety Co. v. North Packing Co.,

178 Fed. 810 (C. C. A. 1st Circuit).

Bosenstein v. Tarr, 53 Fed. 112 Affirming
District Court decision in same case,

51 Fed. 368.

Wood V. Brown, 104 Fed. 203, 206.

In the case of

Pease v. Rathhun-Jones Engineering Co.,

supra,

the Court used this language

:

'
' The supersedeas bond was in the common form,

conditioned that the ap^jellant shall 'prosecute

its appeal to effect and answer all damages and
costs, if it fails to make its plea good'. It has
long been settled that a bond in that form binds

the surety, upon affirmance of a judgment or de-

cree for the mere payment of money, to pay the

amount of the judgment or decree."

This rule has been followed in the Circuit Court of

Appeals for the Ninth Circuit in

Pacific Coast Casualty Co. v. Harvey,
250 Fed. 952,

in which case the Court said

:

"A supersedeas bond covers any money not oth-

erwise secured, awarded by the judgment or de-

cree appealed from, as well as costs and damages
upon appeal."
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(2) Supersedeas bonds in criminal f^ascs are gov-

erned by the same rules as in civil eases.

In the case of

WiUianis r. Viiiicd States, 1 h\'iL (2d) 20:}

(C. C. A. 8th Circuit),

a case involving a supersedeas bond given for the pay-

ment of a fine, the Court expressed itself as follov^s

:

''Save and except as to those crimes conviction

v^hereof carries death as the punishment therefor

(25 Stat. 656, Sec. 6 (Comp. St. Sec. 1703) ), there

are no statutory provisions especially and solely

applicable to supersedeas bonds in criminal cases;

(b) that, as to such bonds, in all writs of error to

review other criminal cases, the same statute ap-

plies as applies to writs of error in civil cases (sec-

tion 1000, R. S. (Comp. St. Sec. 1660) ; American
Suretv Co. v. United States, 239 Fed. 680, 152 C.

C. A.514."

Again, in the case of

Solomon v. United States, 297 Fed. 95

(C. C. A. 1st Circuit),

in considering Section 1007 R. S., the Court said:

"The Supreme Court in considering Section

1007, which relates to supersedeas or sta}' of exe-

cution pending a writ of error, has held it applic-

able to criminal cases, citing cases."

In

Peters v. United States, 20 Fed. (2d) 741

(C. C. A. 8th Circuit),

the Court had for consideration the validity of a sup-

ersedeas bond in a criminal case, conditioned that de-

fendant should pay an}^ fine and costs imposed by the
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judg-ment of the District Court against him. In dis-

cussing the authority of the Court to adopt a rule re-

quiring a supersedeas bond to be conditioned for the

payment of a fine, the Court used this language

:

'

' The authority of the court to adojDt the rule is

derived from the acts of Congress (Rev. St. Sec.

1000 (28 U.S.C.A. Sec. 869; Comp. St. Sec.1660) )

relating to supersedeas bonds, and Judicial Code,

Sec. 122 (28 U. S. C. A. Sec. 219 (Comp, St. Sec.

1114) ), authorizing Circuit Courts of Appeals to

prescribe ' the form of writs and other process and

procedure.' Eev. St. Sec. 1000 (Comp. St. Sec.

1660), applies to civil as ivell as criminal cases,

and authorizes the Circuit Court of Appeals to

prescribe the form of bond in either class of cases.

There is no distinction in the character of the bond

in the two classes of cases. BotJi are antJiorized

and -fixed by the same authority, the statutes above

referred to."

See also

Hardesty v. United States, 184 Fed. 269, 274.

In referring to these and other cases, the Cyclopedia

of Federal Procedure, Volume 5, page 813, states the

rules concerning bonds, as follows

:

"Supersedeas bonds are regulated to some ex-

tent by rules of the several Circuit Courts of Ap-
peal, but there is nothing therein peculiar to crim-

inal cases.''

And again

:

"Supersedeas bonds in criminal cases are gov-

erned by the same rules as in civil cases."
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V.

THE CONDITION OF THE BOND IN THIS CASE TO ANSWER AND
I'AY ALL DAMAGES AND COSTS MUST OBLIGATE THE F'RIN-

CIF'AL AND SURETY ON THE BOND TO PAY THE PINE IM-

POSED BY THE DISTRICT COURT, OTHERWISE THE PROVIS-

ION WOULD BE ABSOLUTELY WITHOUT MEANING.

In the instant case there was no judgment for costs

against defendant J. W. Randolph in the District

Court.

Neither could there be any judgment in favor of

the United States against defendant J. W. Randolph

for any costs on ajDpeal, since Rule 31 of the Circuit

Court of Appeals, Ninth Circuit, provides among other

things

:

"Neither of the foregoing sections shall apply
to cases where the United States are a party, but
in such cases no costs shall be allowed in this Court
for or against the United States.

'

'

Moreover, a judgment for a fine in a criminal case

does not bear interest.

Pierce et al v. United States, 255 U. S. 398.

United States v. Schmidt Breiving Co.,

254 Fed. 714.

Since the United States, in the instant case, could not

obtain a judgment against defendant J. W. Randolph

for costs in either the District Court or the Circuit

Court of Appeals, and since the judgment imposing the

fine of $1000.00 did not bear interest, it is clear that

there were no costs to secure in this case, and there were

no possible damages that could accrue to the United

States, merely on account of the delay or postponement

in the payment of the fine. What meaning, then, can be
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given to the expression, "Will pay all damages and

costs", unless it is given the meaning approved in the

Supreme Court cases hereinabove cited, viz., that ap-

pellant will pay the amount of the money judgment

entered against him in the lower Court ?

To a situation of this kind the maxim *'The law

neither does nor requires idle acts", Cal. Civil Code,

Sec. 3532, applies. Certainly if the supersedeas bond

as distinguished from the bail bond feature of the bond

in suit, petitioned for, ordered by the Court and given

by the principal and surety in this case, had no purpose

whatsoever, then the order of the Court requiring the

same was a vain and idle act, something which is

neither countenanced nor allowed by the law.

CONCLUSION

It is submitted, therefore, that the bond given by

J. W. Randolph on appeal in this case is a combination

bail and supersedeas bond ; that it is in the exact form

prescribed by Section 1000 R. S., and b}^ Rule 13 of

the Circuit Court of Appeals for the Ninth Circuit;

that the requirements for supersedeas bonds in crim-

inal cases are precisely the same as those in civil cases

;

that there are many rulings in the United States Su-

preme Court and the other federal courts, to the effect

that a bond, conditioned in the manner of the bond in

the instant case, imposes a liability upon the principal

and sureties of the bond to pay the money judgment

of the lower Court ; that the expression used in the con-

dition of the bond in the instant case that appellant
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''shall answer and j)ay all daniai^T-s and f-osts" mnst
mean that he will pay the tine imposed npon him in the

District (\)nrt. Otherwise the expression is wholly

without meaning-.

Respectfully submitted,

Geo. J. Hatfield,
United States Attorney.

Lucas E. Kilkenny,
^.S'.S'^. United States Attorneij.

Attorneys for Appellee.





No. 6376

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Indemnity Company

(a corporation),

Appellmit,

vs.

United States of America,

Appellee.

APPELLANT'S PETITION FOR A REHEARING.

a. e. cooley,

Louis Y. Crowley,
206 Sansome Street, San Francisco,

Attorneys for Appellant

and Petitioner.

Fl LED
JUN;> 7 1931

PAUL P. O'BRIEN,
CLCRK

Phknatj-Walsh Feinting Co., San Fbanoisco





Subject Index

Pag.-

Gi'ounds i'oi- rehearing 2

1. Amount of judgment is erroneous - 2

2. A case of the first impression involving principle of

great practical importance 5

3. The instant ])ond is the ordinary bond in criminal

eases without a fine 6

4. Condition of bond is limited and the word "damages"
cannot include a fine in a crimijial case 9

5. For years, conrts construed language of instant

bond not to include a fine 12

Table of Authorities Cited

Pages

Cal. Jur.. Volume 23, page 1023 4

Claasen, Matter of Peter J., 35 L. Ed. 409 8. 11

Connley v. U. S., 41 P>d. (2nd) 49 13

Ha,nes v. U. S., 299 Fed. 296 8

Pease v. Rathbun, 243 U. S. 273 10

Peters v. U. S., 20 Fed. (2nd) 741 14





No. f)37f)

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Pacific Indemnity Company

(a corporation),

Appellant,

YS.

United States of America,

Appellee.

APPELLANT'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

The appellant, Pacific Indemnity Company, most

earnestly petitions for a rehearing of this cause. The

writer with frank confidence states that seemingly

undeniable grounds exist for a rehearing.

Because this appears to be a case of the first im-

pression involving a question of major importance, we

are minded to try to write this petition in utter dis-

regard of the fact that we are merely advocates for

one of the parties. We specify the following:



GROUNDS FOR REHEARING.

1. The opinion inadvertently omits the question of

the amount of the judgment. The judgment is for the

sum of $1,000.00, but the bond specifies only a judg-

ment in the sum of $500.00.

2. This is a case prim ae impression is. It appears

to be the first reported adjudication holding such a

bond in a criminal case to the payment of a fine. The

principle laid down in the opinion is of importance

because of the great number of similar bonds of surety

companies now on file in criminal cases throughout

the coimtry.

3. The language of the bond appears to be the

usual and ordinary language of bonds in criminal

cases even where there is no fine.

4. The condition of the bond is limited to the pay-

ment only of damages and costs. The word "damages"

cannot be construed to include the payment of a fine,

in the light of the decisions of our Supreme Court.

5. For years our various Circuit and District

Courts have, as a matter of practical construction,

held that the condition of the instant bond does not

include the payment of a fine.

I.

THE OPIOTON INADVERTENTLY OMITS THE QUESTION OF
THE AMOUNT OF THE JUDGMENT. THE JUDGMENT IS

FOR THE SUM OF $1000.00, BUT THE BOND SPECIFIES

ONLY A JUDGMENT IN THE SUM OF $500.00.

At first, assuming solely for the purpose of argu-

ment that the principle laid down in the opinion is



correct, nevertheless, the opinion is not complete he-

cause it does not dispose of the rniestion of the amount

of the judi^raent.

''I\) emphasize this (juestion, we printed /// itah'rs

on i)ag(' 3 of the brief for appellant, the fact that the

instant bond specifies only a fine or judgment in the

sum of $500.00.

The precise lan.e^ua.e^e of the bond, thus italicized in

our brief, appears as follows on pa.^e 3 of said brief:

''Whereas, * * * a jud^rnent was rendered,

made and entered, against said .T. W. Randolph,
on the 20th day of June, 1928, * * * sentencing

said J. W. Randolph to be imprisoned for a term
of four years in the United States Penitentiary

and pay a fine in the sum of five htmdred (S500.-

00) dollars, and the said defendant J. W. Ran-
dolph having- obtained an order allowing an
appeal etc. * * *"

(See also the bond as set forth on page 13 of

the transcript.)

On page 6 of the brief for appellant and under the

heading "Specification of Errors and Wherein Said

Summary Judgment is Alleged to he Erroneous/' is

set forth specification No. 6, which reads as follows:

"6. The Court erred in giving said or any
judgment against the Pacific Indemnity Com-
pany, a corporation, in the simi of $1,000.00 be-

cause the bond in question does not mention any
fine in the sum of $1,000.00, or in any smn, against

the defendant J. W. Randolph save and except,

in only the recitation ])art thereof, a find in the

sum of $500.00."



(See also specification of error as to amount of

judgment, Trans, p. 28.)

Of course, the main question is whether the appel-

lant is liable under the instant bond for the payment

of any fine at all. Secondarily, if liable, the appellant

cannot possibly be liable for any sum in excess of the

sum of $500.00, which is the only money judgment

specified in the bond.

This bond was approved both as to substance and as

to form by the Court and by the United States Dis-

trict Attorney. (Trans, p. 15.)

It is elementary that a surety can stand on the

strict terms of its bond and these terms cannot be

altered or changed. The liability of the appellant, if

any at all, cannot be extended beyond the terms of its

contract. To the extent, and in the manner, and under

the circumstances pointed out in the obligation, the

appellant is bound, and no further.

23 Cal. Jtir. at page 1023, section 24, on Suretyship,

also adds:

"Sureties are favorites of the law and have a

right to stand upon the strict letter of their obli-

gation w^hen its terms are ascertained, and they

have a right to declare in their bond the terms

and conditions upon which they shall be bomid.

It is certain that a surety cannot be held to any

liability for w-hich he has not made himself re-

sponsible in his bond."

(See also pages 17 and 18 of brief for appellant

for rule strictissimi juris.)



ill determining tlie liability oi' the appellant on the

instant bond, no one can go beyond the four comers

of the bond. Jf the aj>pellant, under the bond as

written and approved, has any (concern with any judg-

ment, it can be concerned ordy with the judgment set

forth in the bond, namely, an imprisonment for the

term of four years and a fine in the sum of $500.00.

As stated in our opening brief, this is not a proceed-

ing to reform the bond and no such proceeding can

be taken. The bond, therefore, stands as written,

approved and filed, and must be construed as such.

We can readil}' understand how the minor question

of the amount is easily overlooked, in the face of the

importance of the major question involved in this

case. Because the question of amount is deteiTninable

upon most elementary principles, we will give no fur-

there heed thereto. We place this (luestion first in this

petition not because of its greater importance but to

insure the Court's attention thereto.

II.

THIS IS A CASE PRIMAE IMPRESSIONIS. IT APPEARS TO
BE THE FIRST REPORTED ADJUDICATION HOLDING SUCH
A BOND m A CRIMINAL CASE TO THE PAYMENT OF A
FINE. THE PRINCIPLE LAID DOWN IN THE OPINION IS

OF IMPORTANCE BECAUSE OF THE GREAT NUMBER OF
SIMILAR BONDS OF SURETY COMPANIES NOW ON FILE
IN CRIMINAL CASES THROUGHOUT THE COUNTRY.

We think it can fairly be stated that there is no

rej^oi-ted case in our federal jurisprudence holding

such a bond to the payment of a fine in a criminal



case. Thus far, neither counsel has found any such

case though both presumably have at least been rea-

sonably diligent.

By reason of our efforts, we believe we may truly

say that this is a case of the first impression involving

a far-reaching principle.

As we will hereafter show, the instant bond is the

ordinary and usual bond filed in a criminal case.

Hundreds of similar bonds must be on file throughout

the country and will be affected by any decision herein

made.

III.

THE LANGUAGE OF THE BOND APPEARS TO BE THE USUAL
AND ORDINARY LANGUAGE OF BONDS IN CRIMINAL

CASES EVEN WHERE THERE IS NO FINE.

The opinion says that the bond had "two condi-

tions" because the bond contained the followins: lan-

guage:
'^ Randolph desires said order allowing an ap-

peal to operate as a supersedeas and stay of

execution and to be admitted to bail and to be

permitted to be and remain at large."

Furthermore, the opinion indicates that the words,

"as a supersedeas and stay of execution" are super-

fluous unless these words refer to the fine because the

mere allowance of an appeal operates as a super-

sedeas and stay of the imprisonment.

To the foregoing, we suggest the following answers

:



(1) Tlie cifoi^esaid langniafte is not in the "fondi-

tion" of the bond but only in the recital poition

thereof.

(2) The aforesaid langua,u,-e a])})ears to be the

usual and ordinary lano^uage of a })ond in a criminal

case even where there is no fine.

On j)age 11 of the brief for appellant, the usual

"DC Form No. 43," a printed form of bond for a

criminal case, is referred to. This printed form can

be furnished by the office of the clerk of the United

States District Court in San Francisco. The original

of the instant bond is tjrpewritten and it really seems

that it was copied from the language of this printed

form, because the printed form contains the following

language

:

'^And whereas the said defendant

desires said writ of error (appeal) to operate a-s

a supersedeas and stay of execution, and be ad-

mitted to bail and to be permitted to be and
remain at large on bail pending said proceedings

in error (on appeal), etc."

For years, the Government furnished this fonn of

bond, printing the same for defendants, their counsel

and bondsmen. Never, as far as we can ascertain, has

the Government claimed that under this form of bond

the fine must be paid, unless the hond contains an

additional express provision for the payment of the

fine.

(3) The aforesaid language is not surplusage in a

criminal bond even where there is no fine, according
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to our Supreme Court, as we view the language of said

Supreme Court.

The mere allowance of a writ of error, or of an

appeal, does not operate as a suj^ersedeas or stay,

unless it is so provided by the Court, according to

our Supreme Court.

Bi the Blatter of Peter J. Claasen, 35 L. Ed. p. 409,

at p. 412. (The following parentheses are ours.)

"We are of the opinion, however, that a justice

of this court had authority not only to allow the

w^rit of error, but also to grant the supersedeas.

(This bespeaks a two-fold authority, the allow-

ance of the writ of error as distinct from the

granting of the supersedeas.) By section 1000 of

the Revised Statutes it is pro\dded that every

justice or judge signing a citation on any writ of

error shall take security for the prosecution of the

writ and for costs where the writ is not to be a

supersedeas and stay of execution, and for dam-

ages and costs w^here it is to be. (Agam a clear

distinction is pointed out, a writ of error itself

is not a supersedeas and stay of execution.) * * *

Section 107 of the Revised Statutes provides for

the manner in which a supersedeas may be ob-

tained on a writ of error. (It would seem a writ

of error may be obtained without being a super-

sedeas.)"

If our construction of the foregoing language of the

Supreme Court be correct, then the language of the

bond is not surplusage in a criminal case where there

is no fine.

It also seems to us that the case of Hanes v. U. S.,

299 Fed. 296, cited in the opinion, points out a differ-



ence between the allowance of a wi-it of error and the

allowance of a supersedeas. The Ilanes decision says:

"Su])ersedeas necessarily stays the execution of

a penitentiary sentence, but its allowance, etc.

* * *. Even when supersedeas is allowed * * *"

(Italics ours.)

Therefore, if our contentions be correct, the afore-

said language has its i)roper place and "is not sur-

plusage in a criminal bond for enlargement even

where there is no fine. If this be correct, the afore-

said language cannot be conclusively construed to

refer to a fine only. Furthermore, the condition of

the instant bond repels such a construction.

IV.

THE CONDITION OF THE BOND IS LIMITED TO THE PAY-
MENT ONLY OF DAMAGES AND COSTS. THE WORD
"DAMAGES" CANNOT BE CONSTRUED TO INCLUDE THE
PAYMENT OF A FINE, IN THE LIGHT OF THE DECISIONS
OF OUR SUPREME COURT.

Even if the aforesaid language of the instant bond

concerning supersedeas and stay can be construed as

surplusage unless it refers to a fine, to construe said

language as referring to a fine in this case is repelled

by the \qvy condition of the bond, which limits the

obligation to ])ayment only of "damages and costs."

The opinion says the word "damages" obligates to

pay the fine, citing in support a civil case of Catlett

V. Brodie. In the case of Catlett v. Brodie, a civil

action in debt, the sole question involved was the dis-
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missal of the appeals because the amount of the bonds

were less than the amounts of the judgments.

It certainly has been held for years that in a civil

case, upon an appeal from a money judgment, the

bond on appeal in the ordinary form for damages and

costs means the payment of the money judgment. In

a civil case there is nothing else to supersede except

the mere payment of money and no other construction

can be given to such a bond in a civil case.

But note, even in a civil case, the most cautious

language of our Supreme Court on this very subject

in the case of Pease v. Rathhim, 243 U. S. 273, 280,

wherein our Supreme Court says:

''It has long been settled that a bond in that

form binds the surety upon affirmance of a jttdg-

ment or decree for the mere payment of money,

to pay the amount of the judgment or decree."

(Italics ours.)

Cautiously, our Supreme Court limits its statement

to a case where there is only a judgment for the mere

payment of money. The words "mere pajanent of

money" are most persuasive when we consider the

matter which was at issue even in the civil case of

Pease v. Rathhun.

Pease v. Rathhiin involved the foreclosure of a lien,

a money judgment was entered, and the sole question

concerning the bond was whether the w^ord ''damages"

would include a deficiency. Even though this was a

civil case, and in the face of the ancient rule of con-

struction of such bonds in such civil cases, our Su-

preme Court said, "This objection raises a more
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serious question."—obviously meaning that it was a

serious (juestion whether the word ''damages" in-

cluded a deficiency in a civil foreclosure. It is further

worthy of notice that our Supreme Court did not

decide tliis question in tlie case of Pease v. RatMun,

but ])a8sed it for the reason that "we are, however,

relieved from deciding this question," because the

principal took care of the ol)ligation and the surety

was no longer interested.

If, even in a civil case, the construction of the word

''damages" is such an ancient and simple matter, why
did our Supreme Court in this civil case of Pease v.

Rathhioh say it is "a serious question," and w^hy did

our Supreme Court feel "relieved" to pass the ques-

tion, when it could simply say, according to the opin-

ion in the instant case, that its decisions, covering

more than a century disposed of tlio question?

Fortunately, howTver, we have another decision of

our Supreme Court, this time in a criminal case,

touching the word "damages."

In Re Peter J. Claasen, 35 L. Ed. jl 409 at ]). 412,

our Supreme Court clearly says

:

"In a criminal case, there are no damages; and
in such a case, the United States being a party,

it is provided by subdivision 4 of rule 24 of this

court that in cases where the United States are a

party no costs shall be allowed in this court for

or against the United States."

Our Supreme Court, when it wrote the decision in

the Claasen case, certainly had in mind the thought

that fines are imposed in criminal cases and yet, in
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speaking of supersedeas in a criminal case, says there

are no ''damages" in a criminal case.

The condition of the instant bond, ex indnstria,

omits any provision for the payment of a fine. Under

the decisions of our Supreme Court, it seems to us

that the word "damages" cannot include the payment

of a fine in a criminal case, and that in this matter

of first impression, this honorable Court should hesi-

tate to so hold, when even our Supreme Court refuses

as "a serious question" in a civil case to hold the

word "damages" to the payment of a deficiency.

V.

FOR YEARS OUR VARIOUS CIRCUIT AND DISTRICT COURTS
HAVE, AS A MATTER OF PRACTICAL CONSTRUCTION,

HELD THAT THE CONDITION OF THE INSTANT BOND
DOES NOT INCLUDE THE PAYMENT OF A FINE.

It is obvious from many federal decisions, some of

which are cited in appellant's brief, that various Cir-

cuit and District Courts have, ex indnstria, enacted

rules to the effect that in addition to the usual and

ordinary language (meaning damages and costs), the

condition of a bond in a criminal case must expressly

provide for the payment of a fine.

It is equally obvious that such federal Courts are

not merely acting idly and passing such rules as mere

gestures. If the usual and ordinary condition of a

bond in a criminal case for the payment of damages

and costs includes the payment of a fine, why then

have our Courts enacted such rules for bonds in
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criminal cases requirinfj the additiomil p^'ovfsiou for

the payment of a finef These (Vjurts certainly know

the century old rule of decisions in civil cases and

must believe that these civil decisions do not apply in

a criminal case, otherwise the rules are a mere work

of supererogation.

Even in (California we find Rule 75 of the Southern

District requiring that the condition of the bond in

a criminal case shall iiiclude, in addition to the usual

and common terms, an express provision for the pay-

ment of the fine. (See Cofniley v. U. S., 41 Fed. (2nd)

49.)

^liere can be no dispute as the meaning of the

words ''usual terms" of a bond. These words un-

doubtedly refer to words of the statute (28 U. S. C. A.

section 869) which provides:

"* * * The appellant shall prosecute his * * *

appeal to effect and if he fails to make his plea

good, shall answer all damages and costs
* * * J5

Justice Brandeis, in Pease v. Rathhiin, so holds in

speaking of the "common form'' of bond, when he

says

:

"The supersedeas bond was in the common
form, conditioned that the appellant shall prose-

cute its appeal to effect and answer all damages
and costs if it fails to make good its plea."

Justice Wilbur also observes this distmction hi

Connley v. U. S. (supra) Avhen he speaks of a bond

for the appellant Quirin with the usual conditions, as

distinguished fi*om a bond operating to secure the pay-

ment of the fine. Justice Wilbur savs

:
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a* * * j^ ig ordered that bail for appellant
* * * be fixed at * * * with the usual condi-

tions * * *. Such bail bond shall not operate

as a supersedeas in so far as concerns the issu-

ance of execution to collect the fines imposed

unless proper stipersedeas bonds are given for

that purpose," (Italics ours.)

And lastly, the case of Petei^s v. U. S., 20 Fed.

(2nd) at 741, is instructive.

In the Peters case, from the Eighth Circuit, there

was one of these rules above mentioned requiring that

the condition of the bond in a criminal case provide

additionally for the payment of a fine. The bond of

the appellant in the Peters case apparently, in addi-

tion to the usual and common terms, contained this

addition. Before the determination of his appeal, this

rule was revoked and appellant apparently claimed

that because the rule was revoked, his bond did not

cover the fine under the general principle that the

repeal of a penal law operates as a remission for

violation thereof before the repeal. The Court pains-

takingly and at great length answered this conten-

tion in the negative, justifying the rule, demonstrating

that the rule was enacted within its .iu^lif'i'^l powers,

and that the rule did not usurp the legislative func-

tion, just as many other decisions have, at length,

treated the sn.bject matter of such a rule—a rule

which, if the opinion in the instant case be correct, is

mere surplusage, and its existence vel no'}i utterly

immaterial.

If the opinion in our case be connect, the justices of

the Eighth Circuit in the Peters case could simply



15

liave said, "Oiu- rule is of no c'ons(H[ueiice; vvlictlier

our rule exists or not is inunaterial; it makes no

difference whether your bond contains an express pro-

vision for the })ayment of tlie fine or not, because the

provision for tlie payment of a fine in your bond is

mere surpUisas^e and it is unnecessary for the reason

that the usual and common form of bond includes the

payment of a fine in a criminal case, accordmg to

century old decisions.''

Wherefore, it is respectfully submitted that a re-

hearing be a^ranted, not only because the amount of

the judgment as affirmed is erroneous, but also be-

cause the opinion on the major proposition involved,

as a matter of first instance, should not be permitted

to stand against the clear and cautious expressions

and thought of our Supreme Court and against the

years of practical construction of criminal bonds by

various Circuit and District Courts manifestly hold-

ing that the usual condition for the pajanent of ''dam-

ages and costs" does not include the payment of a fine

unless the bond so expressly provides, and against the

enactment of rules requiring such additional provision

in criminal bonds.

Dated, San Francisco,

June 27, 1931

.

a. e. coolet,

Louts Y. Croavley,

Attorneys for Appellant

and Petitioner.
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Certificate of Counsel.

I hereby certify that I am counsel for appellant and

petitioner in the above entitled cause and that, in my
judgment, the foregoing petition for a rehearing is

well founded in point of law as well as in fact and

that said petition for a rehearing is not interposed

for dela}^

Dated, San Francisco,

June 27, 1931.

Louts V. Crowley,

Of Counsel for Appellant

and Petitioner.
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[1*] DOCKET No. 24,828.

LULU VANCE BAUMaARTNER, Transferee.

ESTATE OF A. C. BAUMOARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

APPEARANCES.

For Taxpayer: WALTER C. FOX, Jr., Esq.

For Commissioner : J. E. MATHER, Esq.

F. B. HORNER, Esq.

DOCKET ENTRIES.

1927.

Mar. 1—Petition received and filed. Taxpayer

notified.

Mar. 2—Copy of petition served on General Coun-

sel.

Apr. 26—Answer filed by General Counsel.

Apr. 28—Copy of answer served on taxpayer

—

General Calendar.

Aug. 9—Motion to amend petition, embodying

amendment, filed by taxpayer.

Aug. 12—Copy of motion and amended petition

served on General Counsel.

Aug. 10—Granted—both sides notified.

*Page-number appearing at the top of page of original certified
Transcript of Record.
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Aug. 22—Amendment to petition filed by taxpayer

—copy served on General Counsel.

8/23/27.

Aug. 23—^Answer to amended petition filed by Gen-

eral Counsel. Copy served 8/25/27.

1930.

Mar. 15—Hearing set May 26, 1930, San Francisco,

Calif.

Mar. 27—Motion for leave to file amended answer

filed by General Counsel. Amended
answer tendered.

Mar. 28—Motion granted.

May 23—Hearing held at San Francisco, before

H. F. Seawell, Division 4, on merits.

Briefs due Sept. 15, 1930. Second

amended petition filed.

June 7—Copy of second amendment to petition

served on General Counsel.

July 11—Transcript of hearing of May 23, 1930

filed.

Aug. 12—Brief filed by taxpayer.

Sept. 12—Motion for extension to 10/15/30 to file

brief tiled by General Counsel. 9/15/30

granted.

Oct. 13—Brief filed by General Counsel.

Dec. 11—Findings of fact and opinion rendered

—

H. F. Seawell, Division 4. Judgment
will be entered for respondent.

Dec. 13—Decision entered—H. F. Seawell, Divi-

sion 4.

Dec. 19—Motion that decision of 12/13/30 be re-

viewed by entire Board filed by tax-

payer.
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[2] 1930.

Dec. 22—l*oints and authorities in support of mo-

tion filed by taxpayer.

Dec. 23—Motion of 12/19/30 denied.

1931.

Jan. 10—Supersedeas bond in the amount of $10,-

594.76 approved and ordered filed.

Jan. 12—J^etition for review by U. S. Circuit Court

of Appeals (9) with assignments of

error filed by taxpayer.

Jan. 12—Praecipe filed.

Jan. 12—Proof of service of petition and praecipe

filed.

Now, Feb. 12, 1931, the foregoing Docket Entries

certified from the record as a true copy.

[Seal] B. D. GA^IBLE,
Clerk, U. S. Board of Tax Appeals.

[3] Filed March ], 1927. U. S. Board of Tax

Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above-named petitioner hereby petitions for

a redetermination of the deficiency set forth by
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the Commissioner of Internal Revenue in his notice

of deficiency "MT-ET-Cl-1427-ATC" dated Janu-

ary 14, 1927, and as the basis of her proceeding,

alleges as follows:

1. That petitioner, an individual, is the widow

of A. C. Baumgartner, the decedent, and resides at

280 Lennox Avenue, in the City of Oakland, County

of Alameda, State of California.

2. That the subject matter of this appeal is an

alleged deficiency in estate taxes under the Revenue

Act of 1918, paid by the Estate of A. C. Baum-

gartner, deceased, which alleged deficiency the said

Commissioner of Internal Revenue now proposes to

assess against petitioner, as transferee of propert}^

of said estate, and by virtue of the provisions of

the Revenue Act of 1924 and the Revenue Act of

1926, and particularly Section 318 thereof, the

tJnited States Board of Tax Appeals has and is

vested [4] with jurisdiction to hear and deter-

mine this appeal from said proposed assessment of

such deficienc}^ against this petitioner.

3. That a copy of the aforesaid letter of said

Commissioner of Internal Revenue, proposing for

assessment against petitioner the sum of $5,297.38,

plus any interest that may be due, as alleged trans-

feree of prox3erty of said decedent, is attached

hereto as Exhibit "A," and by this reference made

a part hereof.

4. That the amount of the deficiency, and the

amount of said proposed assessment, is $5,297.38,

plus any interest that may be due, and the whole

thereof, is in controversy. That said deficiency,
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and said proposed assessment, in the sum of

$5,297.38, is estate tax under the Revenue Act of

1918, alh'ged by said Commissioner to be chargeable

against and/or collectible from petitioner, as trans-

feree of propert.y of said decedent, and said Com-
missioner claims the right to assess said tax against

petitionc^r under the provisions of the Revenue Act

of 1926, and particularly Section 316 thereof.

5. That petitioner alleges that said proposed as-

sessment is erroneous in the following respects, and

against said proposed assessment of said deficiency

makes the following assignments of error:

I. Said Commissioner erred, in that he construed

Section 316 of the Revenue Act of 1926 as retro-

active, and as authority for said proposed assess-

ment against petitioner, as transferee, and said

section is not retroactive and is not authority for

the assessment of said estate tax against said peti-

tioner.

II. Said Commissioner erred in making said

proposed assessment against petitioner, as trans-

feree, in that any liability [5] of p)etitioner for

estate tax under the revenue laws of the United

States, and particularly the Revenue Act of 1918,

in connection with, or as transferee of property of,

said estate, must be predicated upon a valid lien

based upon a valid and outstanding assessment

against said estate, and no such lien or assessment

exists.

III. Said Commissioner erred in making said

proposed assessment against petitioner, as such

transferee, in that said proposed assessment is
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barred by the Statute of Limitations contained in

Section 1109 of the Revenue Act of 1926.

IV. Said Commissioner erred in making said

proposed assessment against petitioner, as trans-

feree, in that the assessment and/or collection of

estate tax under the Revenue Act of 1918, in so far

as any such assessment or collection affects or in-

volves said estate, said executrix or petitioner, as

such transferee, or otherwise, is barred by the stat-

utes of limitations in the revenue lavs^s of the United

States, and particularly the Revenue Act of 1918,

the Revenue Act of 1921, the Revenue Act of 1924,

and the Revenue Act of 1926.

V. Said Commissioner erred in making said pro-

posed assessment against petitioner, as such trans-

feree, in that heretofore an assessment identical

with the said proposed assessment, and based upon

identical facts, was made by said Commissioner

against said Estate, and thereafter, and on Febru-

ary 18, 1925, duly abated, rescinded and cancelled

by said Commissioner, and said action of said Com-

missioner constitutes a final determination by said

Commissioner that neither said estate nor said

petitioner is liable for additional estate tax under

the Revenue Act of 1918 or any revenue law of the

United States based in any way upon the inclusion

for estate tax purposes of the community property

of petitioner as a part of said estate.

VI. Said Commissioner erred in making said

proposed assessment against petitioner, as such

transferee, in that heretofore, and on February 18,

1925, said Commissioner allowed a claim in abate-

ment filed by said estate against an assessment
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identical in every way with said ijrojjosed assess-

ment of a deficiency based upon the inclusion as a

l)art of the estate of said decedent of community

property of petitioner as surviving wife of said

decedent, and the allowance of said claim in abate-

ment constituted a final determination by said Com-

missioner that said community property of peti-

tioner as aforesaid is not a pai't of the gross estate

of said decedent, and constitutes a fuial determina-

tion that neither said estate, nor petitioner, as

such transferee, or otherwise, is liable for estate

tax based upon the inclusion in the gross estate of

said decedent, or otherwise, of said community

property of petitioner as aforesaid.

[6] VII. Said Commissioner erred in holding

that the community property of petitioner, as sur-

viving wife of decedent, to wit, community prop-

erty of the value of $162,888.39, as found by said

Commissioner, is a part of the gross estate of said

A. C. Baumgartner, deceased, or is gross estate of

said decedent within the meaning of Section 402

of the Revenue Act of 1918.

VIII. Said Commissioner erred in holding that

the community property of petitioner as surviv-

ing wife of said decedent is subject to or liable for

estate tax under the revenue laws of the United

States, and in particular the Revenue Act of 1918,

as a part of the estate of said A. C. Baumgartner,

deceased, or otherwise.

IX. Said Commissioner erred in holding that

petitioner, as transferee of property of said de-

cedent, is subject to or liable for estate tax under
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the revenue laws of the United States, and particu-

larly the Revenue Act of 1918.

X. Said Commissioner erred in holding that the

community property of petitioner as surviving

wife of said decedent is property subject to distribu-

tion or was distributed as a part of the estate of said

decedent, or property received by the petitioner as

dower or courtesy, or by virtue of a statute creating

an estate in lieu of dower or courtesy, in that the

community property of the marital community of

said decedent and petitioner was, during the lifetime

of said decedent, held and owned by decedent and

petitioner as tenants in common and the death of

said decedent merely terminated the right of said

decedent to manage or control the said community

property of said petitioner.

XI. The Commissioner erred in making said

proposed assessment against petitioner, as such

transferee, in that the said proposed assessment is

based upon the erroneous conclusion that petitioner

was the sole transferee of property of said estate.

6. That petitioner relies upon the following

facts in support of her assignments of error herein-

above set forth:

I. That on the 15th day of October, 1895, A. C.

Baumgartner, decedent, and petitioner intermar-

ried and became husband and wife, and continu-

ously after said date and until the death of said

decedent lived together as husband and wife.

II. That during the period said decedent and

petitioner were husband and wife and living to-

gether as such, the property denominated as "gross
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estate" in said Exhibit "A" was owned by said

decedent and petitioner, and was acfjiiired during

said period by decedent and petitioner otherwise

than by gift, bequest, devise or descent, and each

and every part and parcel thereof was community

property under the laws of the State of California,

and property of the marital community [7] of

said decedent and petitioner.

III. That the decedent died on the 1st day of

August, 1921, and his last will and testament was

duly probated in the Superior Court of the State

of California in and for the County of Alameda,

and petitioner was, by order of said Court duly

given and made, appointed executrix of said last

will and testament. That thereafter petitioner, as

such executrix, and on April 20, 1922, tiled with the

Collector of Internal Revenue at San Francisco,

California, a ''return for Federal Estate Tax,"

prepared in accordance with the provisions of the

Revenue Act of 1918, and in said return all of

the property referred to in said Exhibit "A" was

duly listed, and in said return said executrix re-

ported that one-half of all of the property de-

scribed therein was community property of peti-

tioner, exempt from estate tax under the Reve-

nue Act of 1918, and that the net estate of decedent

subject to estate tax was $112,888.38. That on the

16th day of November, 1922, petitioner, as such

executrix, duly paid to said collector estate tax

upon said estate in the sum of $1,757.77, computed

on the basis of said net estate as so reported.

IV. That thereafter, and on March 12, 1923,
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said Commissioner notified said executrix in writ-

ing that a redetermination of tax due from said

estate had been made by him and that the net

estate had been determined by him to have a value

of $294,179.35, inclusive of all of said community

property, and that an additional tax in the simi of

$5,509.40 was by him assessed against and due from

said estate. That of said additional tax of $5,-

509.40 so assessed, the sum of $194.02 was assessed

by said Commissioner by reason of his increase in

appraised value of said estate, and the balance, or

$5,315.38, was assessed by reason of the inclusion

as a part of the net estate of said decedent of said

community property of petitioner.

V. That petitioner, as such executrix, paid said

sum of $194.02, based upon an increase in said ap-

praised value, but, in behalf of said estate, filed a

claim in abatement against said assessment in the

sum of $5,315.38, upon the ground that under the

laws of the State of California the said community

property of petitioner was not subject to estate

tax under the Revenue Act of 1918 or any revenue

laws of the United States.

VI. That thereafter the Commissioner of In-

ternal Revenue acted upon said claim in abatement

and on the 18th day of February, 1925, allowed said

claim and cancelled and annulled said assessment

against said Estate in the said sum of $5,315.38,

predicated upon the inclusion as a part of said

Estate of said community property of petitioner

as aforesaid; and held, rule and decided that said

community property of petitioner was not sub-
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ject to estate tax under tlie Revenue [8] Act of

.1918 as a part of the estate of said decedent; and

there are not now outstanding any assessment or

assessments of internal revenue tax of any kind

or character against said Estate, except as proposed

in said Exhibit ''A."

VII. Tliat all of the facts essential to a full,

fair and final determination of the estate tax lia-

bility under the Revenue Act of 1918 of said estate,

said executrix, and petitioner, and each of them,

were before said Commissioner prior to and at the

time he acted upon and allowed said claim in abate-

ment, and no facts exist or existed that are mate-

rial to such final determination that were not be-

fore said Commissioner when he acted upon and

allowed said claim in abatement.

VIII. That until the receipt by petitioner of

said Exhibit "A," she had no notice that said Com-

missioner intended to change or disregard his prior

ruling upon said claim in abatement, or that he in-

tended to assess or attempt to assess estate tax

against petitioner based upon the inclusion of said

community i3rox:>erty of i^etitioner as a part of

said estate subject to said estate tax, as transferee

of said property, or otherwise.

IX. That said decedent left no separate prop-

erty or any property, except the aforesaid com-

munity property, and said Commissioner has never

made any assessment or assessments of estate tax

under the revenue laws of the United States against

said estate or petitioner, except as herebefore set

forth.
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X. That petitioner is not the sole legatee and/or

devisee under the will of said decedent, in that

James Vance Baumgartner received a legacy under

said will in the sum of $5,000; that, notwithstand-

ing, said Commissioner proposes to assess the

entire alleged deficiency against petitioner, as

transferee.

XI. That all other matters of fact essential to a

full determination of this appeal are now of record

in the matter of the estate tax of the Estate of A. C
Bamngartner, deceased.

WHEREFORE, petitioner prays:

(1) That this Board may hear this proceeding

in San Francisco, California;

(2) And after such hearing make its order,

judgment, decree, decision and award

—

(a) That petitioner is not liable to the

United States of America for any estate tax

under the Revenue [9] Act of 1918, as trans-

feree of property of A. C. Baumgartner, dece-

dent, or otherwise; and

(b) Cancelling and annulling said proposed

assessment of said deficiency as set forth in

said Exhibit "A"; and

(3) For such other and further relief from said

proposed assessment and from said deficiency as to

this Board may seem meet and proper in the prem-

ises, and for general relief.

WALTER C. FOX, Jr.,

(WALTER C. FOX. Jr.),

Counsel for Petitioner,

1232 Merchants Exchange Building,

San FranciscOj California.
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State of California,

County of Alameda,—ss.

Lulu Vance Baumgartner, being duly sworn,

says: That she is the petitioner above named; that

she has read the foregoing petition, or had the same

read to her, and is familiar with the statements

contained therein, and that the facts stated are

true, except those facts stated to be upon informa-

tion and belief, and those facts she believes to be

true.

LULU VANCE BAUMGARTNER.

Subscribed and sworn to before me this 23d day

of February, 1927.

(Seal] MAE E. BAUDIN,
Notary Public in and for the County of Alameda,

State of California.

[10] EXHIBIT ''A."

TREASURY DEPARTMENT,
Washington.

Jan. 14, 1927.

Office of

Commissioner of Internal Revenue.

Address reply to Commissioner of

Internal Revenue and refer to

MT-ET-Cl-1427-ATC.

District of 1st California.

Estate of A. C. Baumgartner.

Date of Death, August 1, 1921.

Deficiency Tax, $5,297.38.
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Lulu Vance Baumgartner, Transferree,

Estate of A. C. Baumgartner,

280 Lenox Avenue,

Oakland, California.

Madam

:

As provided by Section 316 of the Revenue Act

of 1926, there is proposed for assessment against

you the sum of $5,297.38, constituting your liability

as transferee of property of the decedent, A. C.

Baumgartner, who died August 1, 1921, a resident

of Oakland, California, representing unpaid Fed-

eral estate tax on the transfer of the net estate of

the decedent named, plus any interest that may be

due. The basis of computation of the amount of

tax due is fully explained in the attached statement,

consisting of four pages.

In accordance with the provisions of Title III

of the Eevenue Act of 1926, you are allowed 60

days from the date of the mailing of this letter (not

counting Sunday as the sixtieth day) within which

to file a petition with the United States Board of

Tax Appeals for a redetermination of the deficiency.

Any such petition must be addressed to the United

States Board of Tax Appeals, Earle Building,

Washington, D. C, and must be mailed in time to

reach the said Board within the 60-day period pre-

scribed.

Where a transferee has been given an opportunity

to file a petition with the United States Board of

Tax Appeals and has not done so within the 60 days
prescribed, and an assessment has been made, or
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where a transferee has filed a petition and an as-

sessment in accordance with the decision, which has

become final, has been made, the unpaid amount of

such assessment must be paid upon notice and de-

mand from the Collector of Internal Revenue. No

[11] MT-ET-Cl-1427-ATC.

District of 1st California.

Estate of A. C. Baumgartner.

Claim for abatement can be entertained.

If you acquiesce in this determination and do not

desire to file a iietition with the United States

Board of Tax Appeals, you are requested to exe-

cute the enclosed Form 890, waiving (1) your right

to file a petition with the United States Board of

Tax Api)eals and (2) the restrictions on the assess-

ment and collection of such deficiency, and forward

it to the Commissioner of Internal Revenue, Wash-
ington, D. C, for the attention of the Estate Tax
Division, Miscellaneous Tax Unit. In the event

that you acquiesce in only a part of the determina-

tion, the enclosed form of waiver should be exe-

cuted with respect to the amount of the deficiency

to which you agree.

Respectfully,

D. T. BLAIR,
Commissioner.

Enclosures

:

Statement.

Waiver—Form 890.

aho.
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[12] MT-ET-Cl-1427-ACT.

District of 1st California.

Estate of A. C. Baumgartner.

Reference is made to Bureau letter of March 12,

1923, setting forth the specific adjustments made

upon a review and audit of the estate tax return

filed for the above named estate. Subsequently, by

Bureau letter of February 18, 1925, a portion of the

tax, amounting to $5,297.38, was abated, the abate-

ment being based on the exclusion from the gross

estate of the widow's interest in community prop-

erty.

In view of the decision of the Supreme Court of

the United States in the case of United States vs.

Robbins, 26^ U. S. 315, decided January 4, 1926,

and an opinion of the Attorney General of the

United States, issued under date of June 24, 1926

(Treasury Decision 3891), it now appears that the

abatement was erroneous. Therefore, the tax due

from this estate is redetermined by including the

entire value of the community property as a part

of the gross estate of this decedent.

The changes indicated below show the specific

adjustments as determined by this Bureau in ac-

cordance with the Estate Tax Law:

GROSS ESTATE. Returned. Determined.

Real Estate.

Item 2 .$12,950.00 $18,900.00

Item 3 4,200.00 4,688.00

Item 4 2,000.00 2,800.00

Stocks and Bonds.
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Returned Detennined

$3,000 U. S. First Liberty

Loan 2,628.67 2,637.00

$5,000 U. S. Second Liberty

Loan 4,375.00 4,381.50

$4,000 U. S. Third Liberty

Loan 3,670.00 3,672.00

[13]

MT-ET~C1-1427-ATC.
District of 1st California.

Estate of A. C. Baimigartner.

Stocks and Bonds.

(Continued) Returned. Determined.

$5,000 U. S. Fourth Liberty

Loan $ 4,381.25 $ 4,387.50

$500 U. S. Fourth Liberty

Loan 438.12 438.75

$7,000 U. S. Victory Loan . . . 6,895 . 00 6,904 . 10

$500 U. S. Victory Loan. ... 492.50 493.15

Accrued income on $2,000

Mt. Diablo Country

Club 25.00

250 shares, American Can

•Company, common .... 6,592 . 50 6,718 . 75

50Vrj shares. Granite Water

Company 10 . 00

15 shares, Berkeley Bank of

Savings & Trust Com-

pany 3,300.00 3,375.00

100 shares. Western Pipe &

Steel Company, p r e-

ferred 8,500.00 10,000.00
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Returned Determined

$100 interest in Olcott Syn-

dicate 63.09

10 shares, Western Pipe &
Steel Company, c o m-

mon 1,000.00 3,250.00

20 shares, First National

Bank of Oakland 3,500.00 4,000.00

50 shares, Byron Springs

Hotel Company, pre-

ferred 4,500.00 5,000.00

2,400 shares. Eureka Holly

Mining Company 1,200.00 1,224.00

[14] MT-ET-Cl-1427-ATC.
District of 1st California.

Estate of A. C. Baumgartner.

Stocks and Bonds

(Continued) Returned. Determined.

2,500 shares. Eagle Creek

Oil Company $ $ 2,500.00

132 shares, Selama Dindings

Plantation Ltd 924.00 1,320.00

Mortgages, Notes, Cash,

and Insurance.

1250 note, Mt. Diablo

Country Club 100.00 220.00

DEDUCTIONS. Determined. Returned

Executrix' commission $ $ 3,068.86

Miscellaneous administration

expenses 163.08 156.00

One-half community inter-

est deducted in the re-

turn 162,886.39



Commissioner of Internal Revenue. 19

Difference between net es-

tate returned and deter-

mined to balance .... 181,290.97

No deduction is made of the amount claimed for

executrix' commission as it appears upon investiga-

tion this amount had not been allowed by the court

or paid.

Miscellaneous administration expenses are de-

ducted in the amount found to be correct including

$7.08 real estate taxes for 1921.

The entire community interest is included in the

gross estate subject, however, to the estate's right

to make claim for refund of the excess tax paid in

the event that the litigation now^ pending before the

Supreme Court of the State of California is de-

cided in favor of the contention that the widow

takes by vested right instead of by inheritance.

[15] MT-ET-Cl-1427-ATC.

District of 1st California.

Estate of A. C. Baumgartner.

This letter shows the Bureau's determination of

the estate tax liability of this estate, and assessment

will at once be made on this basis. All questions

relating to the discharge of this tax should be taken

up direct with the collector and not with this office.

The gross estate is now determined to be $364,-

168.19 ; the deductions $69,988.84, and the net estate

$294,179.35, the tax upon the transfer of which is

$7,267.17.

The following is a statement of the tax liabilit}^

as now determined:
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Correct amount of tax $7,267 . 17

Tax shown on return $1,757 . 77

Assessed 5,509 . 40

Total $7,267.17

Abated 5,297.38

Tax discharged 1,969 . 79

Deficiency Tax $5,297.38

Now, Feb. 12, 1931, the foregoing petition certi-

fied from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[16] Filed Apr. 26, 1927. United States Board

of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Oakland, (Cali-

fornia, Transferee, ESTATE OF A. C.

BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ANSWER.

The Commissioner of Internal Revenue by his at-

torney, A. J. Gregg, General Counsel, Bureau of In-
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ternal Revenue, for answer to the petition of tlio

above-named taxpayer admits and denies as follows

:

1. Admits the allegations set forth in the para-

graph of the petition numbered 1.

2f. Admits the allegations set forth in the x^ara-

graph of the petition numbered 2.

3. Admits the allegations set forth in the para-

graph of the petition numbered 3.

4. Admits the allegations set forth in the para-

graph of the petition numbered 4.

5. Denies that the determination of the deficiency

tax is based upon errors as alleged in the paragraph

of the petition numbered 5.

6. (I), (II), (III), (IV). Admits the allega-

tions set forth in sub-paragraphs (I), (II), (III)

and (IV) of the paragraph of the petition num-

bered 6.

[17] 6(V). Admits the allegations contained

in subparagraph (V) of the paragraph of the peti-

tion numbered 6, except so much as alleges that the

petitioner filed a claim in abatement for the sum of

$5,315.38, and specifically denies the said allegation.

6 (VI). Admits that the Commissioner of Inter-

nal Revenue on the 18th day of February, 1925,

abated a certain portion of the tax assessed against

this estate, but denies that the amount abated was

$5,315.38 as alleged in subparagraph (VI) of the

paragraph of the petition numbered 6.

6(VII), (VIII), (IX), (X), and (XI). Admits

the allegations set forth in subparagraphs (VII),

(VIII), (IX), (X), and (XI) of the paragraph of

the petition numbered 6.
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7. Denies each and every allegation contained in

the petition not hereinbefore specifically admitted or

denied.

WHEREFORE, it is respectfully prayed that

the determination of the Commissioner be approved.

A. W. GREGG,
General Counsel,

Attorney for the Commissioner of Internal Revenue.

Of Counsel:

J. F. GREENEY,
Special Attorney,

Bureau of Internal Revenue.

Now, Feb. 12, 1931, the foregoing Answer certi-

fied from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[18] Filed Aug. 22, 1927. U. S. Board of Tax

Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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AMENDMENT TO PETITION.

The above-named petitioner hereby amends her

petition on file herein in the followini^ particulars,

viz.:

(1) Said petitioner amends Subdivision V of

paragraph 6 of her said petition to read as follows

:

''V. That petitioner, as such executrix,

paid said sum of $194.02, but in behalf of said

estate filed a claim in abatement against said

assessment in the sum of $5325.38 upon the

ground that under the laws of the State of Cali-

fornia the said community property of peti-

tioner was not subject to estate tax under the

Revenue Act of 1918 or under any Revenue

Laws of the United States."

(2) Said petitioner amends Subdivision VI of

paragraph 6' of her said petition to read as follows

:

"VI. That thereafter the Commissioner of

Internal Revenue acted upon said claim in

abatement and on the 18th day of February,

1925, allowed said claim and cancelled and an-

nulled said assessment against said estate in so

far as the same was predicated on the inclusion

as a part of said estate of said community prop-

erty of petitioner as aforesaid, viz. : cancelled

and annulled said assessment in the sum of

$5,297.38 ; and held, ruled and decided that said

community property of petitioner was not sub-

ject to estate tax under the Revenue Act of 1918

as a part of the estate of said decedent. That
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thereafter and on March 30, 1925, said peti-

tionei* paid to the Collector of Internal Revenue

at San Francisco the balance of the estate tax

due from said estate as so determined by said

Commissioner of Internal Revenue, [19]

viz. : the sum of $18, and there are not now out-

standing any assessment or assessments of inter-

nal revenue tax of any kind or character

against said estate except as proposed in said

Exhibit 'A."^

WHEREFORE, petitioner prays:

(1) That this Board may hear this proceeding

in San Francisco, California;

(2) And after such hearing make its order,

judgment, decree, decision and award

—

(a) That petitioner is not liable to the

United States of America for any estate tax

under the Revenue Act of 1918, as transferee

of property of A. C. Baumgartner, decedent, or

otherwise; and

(b) Cancelling and annulling said proposed

assessment of said deficiency as set forth in said

"Exhibit A"; and

(3) For such other and further relief from

said proposed assessment and from said defi-

ciency as to this Board may seem meet and

proper in the premises, and for general relief.

WALTER C. FOX, Jr.,

(WALTER C. FOX, Jr.)

Counsel for Petitioner,

1232 Merchants Exchange Building, San Francisco,

California.
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[20] State of California,

(^ouiity of Alameda,—ss.

Lulii Vance Baumgartner, being duly sworn, says:

That she is the petitioner above named ; that she has

read the foregoing amendment to petition, or had

the same read to her, and is familiar with the state-

ments contained therein, and that the facts stated

are true, except those facts stated to be upon infor-

mation and belief, and those facts she believes to be

true.

LULU VANCE BAUMGARTNER.

Subscribed and sworn to ])efore me, this 8th day

of June, 1927.

[Seal] O. M. PACE,
Notary Public in and for the County of Alameda,

State of California.

Now, Feb. 12, 1931, the foregoing Amendment to

Petition certified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[21] Filed Aug. 23, 1927. United States Board

of Tax Appeals.
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United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER,
Oakland, Cal.,

Transferee,

ESTATE OF A. C. BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ANSWER TO AMENDED PETITION.

The Commissioner of Internal Revenue by his at-

torney, A. W. Gregg, General Counsel, Bureau of

Internal Revenue, for answer to the petition as

amended of the above-named taxpayer admits and

denies as follows:

1. Admits the allegations set forth in the para-

graph of the petition as amended numbered 1.

2. Admits the allegations set forth in the para-

graph of the petition as amended numbered 2.

3. Admits the allegations set forth in the para-

graph of the petition as amended numbered 3.

4. Admits the allegations set forth in the para-

graph of the petition as amended numbered 4.

5. Denies that the determination of the defici-

ency tax is based upon errors as alleged in the para-

graph of the petition as amended numbered 5.

[22] Estate of A. C. Baumgartner.
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6 (I), (II), (HI), (IV). Admits tlic allega-

tions set forth in subparagraphs (I), (II), (III)

and (IV) of the paragraph of the X)etition as

amended numbered 6.

6 (V). Admits the allegations set forth in sub-

paragraph (V) of the paragraph of the petition as

amended numbered 6.

6 (VI). Admits the allegations set forth in sub-

j)aragraph (VI) of the paragraph of the petition as

amended numbered 6.

6 (VII), (VIII), (IX), (X) and (XI). Admits

the allegations set forth in subparagraphs (VII),

(VIII), (IX), (X) and (XI) of the paragraph of

the petition as amended numbered 6.

7. Denies each and every allegation contained in

the petition as amended not hereinbefore specifically

admitted or denied.

WHEREFORE, it is respectfully prayed that the

determination of the Commissioner be approved.

A. W. GREGG,
General Counsel,

Attorney for Commissioner of Internal Revenue.

Of Counsel:

L. S. PENDLETON,
Special Attorney,

Bureau of Internal Revenue.

Now, Feb. 12, 1931, the foregoing Answer to

Amended Petition certified from the record as a

true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.



28 Lulu Vance Baumgartner vs,

[23] Tendered Mar. 27, 1930. United States

Board of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

AMENDED ANSWER.

Comes now the respondent by and through his at-

torney, C. M. Charest, General Counsel, Bureau of

Internal Revenue, and for amended answer to the

petition and amended petition filed herein admits,

denies and alleges:

1, 2, 3 and 4. Admits the allegations, matters and

things contained in paragraphs 1, 2, 3 and 4 of said

petitions and alleges that Exhibit "A" referred to

in paragraph 3 of said petition was mailed to peti-

tioner at the time it bears date.

5. Denies that the determination of the defi-

ciency tax is based upon errors as alleged in para-

graph 5 of said petition.

6. Admits the allegations, matters and things

contained in paragraph 6 of said petition.

Respondent further answering and by way of af-

firmative defense alleges

:

7. That the said A. C. Baumgartner otherwise
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and sometimes known as August Christoph Baum-
gartner died testate and that such proceedings [24]

were had in the Superior Court of California, Ala-

meda County; that all of his estate, real and per-

sonal, saving only a specific bequest of $5,000.00 to

his son was devised and bequeathed to petitioner

and that petitioner received in the final disposition

of said estate property and assets exceeding in value

the taxes involved in this proceeding with penalty

and interest as provided by law; and that although

said estate has been finally distributed and closed no

part of the taxes involved herein have been paid.

WHEREFORE, respondent respectfully prays

that the Commissioner's determination be in all

things approved.

(Signed) C. M. CHAREST.
C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

FRANK T. HORNER,
J. F. MATHER,

Special Attorneys,

Bureau of Internal Revenue.

NMP.
3/25/30.

Now, Feb. 12, 1931, the foregoing Amended An-

swer certified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.
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[25] Filed at Hearing May 23, 1930. U. S.

Board of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGAETNER, Transferee,

Petitioner,

vs.

COMMISSIONEE OF INTERNAL REVENUE,
Respondent.

SECOND AMENDMENT TO PETITION.

The above-named petitioner hereby amends her

petition on file herein in the following particulars,

namely

:

(1) Said petitioner amends paragraph 5 of her

said petition by adding thereto the following sub-

division :

''XII. The Commissioner erred in making

said proposed assessment against petitioner as

such transferee, in that the Revenue Act of

1926 and particularly Section 316 thereof, in so

far as it purports to make the petitioner, as

transferee of the property of the estate of the

decedent, liable for taxes due from said estate,

is contrary to the Constitution of the United

States and law, in that it deprives petitioner of

due process of law and equal protection of law,

contrary to the Fifth Amendment, vests in the

Commissioner of Internal Revenue and/or the

Board of Tax Appeals judicial power contrary
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to the provisions of Article III, deprives peti-

tioner of the ri^ht to a jury trial f*ontrar\' to

the provisions of the Seventh ^Vinendment, and

is retroactive and operates as a forfeiture of

property, contrary to the provisions of Section

9 of Article I of said Constitution.'*

WHEREFORE, petitioner prays:

(1) That this Board may he-ar this proceeding

in San Francisco, California.

(2) And after such hearing make its order,

judgment, [26] decree, decision and award

—

(a) That petitioner is not liable to the

United States of America for any estate tax

under the Revenue Act of 1918 or other Act, as

transferee of property of A. C. Baumgartner,

decedent, or otherwise ; and

(b) Cancelling and annulling said proposed

assessment of said deficiency as set forth in said

Exhibit ''A"; and

(3) For such other and further relief from said

proposed assessment and from said deficiency as to

this Board may seem meet and proper in the prem-

ises, and for general relief.

WALTER C. FOX, Jr.,

Counsel for Petitioner,

1232 Merchants Exchange Building, San Francisco,

California.

[27] State of Califoraia,

County of Alameda,—ss.

Lulu Yance Baumgartner, being first duly sworn,

deposes and says

:
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That she is the petitioner named in the within

second amendment to petition ; that she has read the

said second amendment to petition and that the same

is true of her knowledge, except as to the matters

therein stated upon information or belief, and as to

those matters that she believes it to be true.

LULU VANCE BAUMGARTNER.

Subscribed and sworn to before me this 13th day

of May, 1930.

[Notarial Seal] HELEN K. INGHAM,
Notary Public in and for the County of Alameda,

State of California.

Now, Feb. 12, 1931, the foregoing Second

Amended Petition certified from the record as a true

copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[28] United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STIPULATION AS TO THE FACTS.
(Excerpt from' Transcript, 5/23/30.)

Mr. FOX.—I would like to explain to the Court
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that j)racti('ally all oi* the facts in the case are ad-

mitted by the answer; there are only two or three

additional facts that are to be developed, and I will

state them, and ask Mr. Horner if he is satisfied

with the statement.

In accordance with the last will and testament of

Wm. C. Baumgartner, Deceased, there was, on the

27th day of December, 1922, distributed to Lulu

Vance Baumgartner, the wife of the decedent, all of

the estate referred to in the sixty-day letter attached

to the petition on file herein, except $5,000 in cash;

and at the time of such distribution, the estate so

distributed to the widow was in value in excess of

the amount, with interest, proposed for assessment

in the sixty-day letter attached to the petition.

That at all times from August 30, 1921, to and in-

cluding February 1, 1927, Lulu Vance Baumgartner

was the duly qualified and acting executrix of the

last will and testament of the decedent.

Now, further, I will say this: That although the

estate has not been closed, it is the practice of our

office not to close them. At the time this decree of

distribution was entered by the court on Dec. 27,

1922, we distributed all of the property we then

knew of.

The purpose of keeping the estate open is, in the

event of further property being found, it is dis-

tributed without further probate proceedings.

Are those facts as stated by me satisfactory ?

Mr. MATHER.—We think so. In other words,

your last remark amounts to the fact that the estate

has no property now, so far as you know ?
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Mr. FOX.—That is right. It is further stipu-

lated between the parties that A. C. Baumgartner

dies on August 1, 1921.

Now, Feb. 12, 1931, the foregoing Stipulation cer-

tified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[29] A true copy.

[Seal] Teste: B. D. GAMBLE,
Clerk, U. vS. Board of Tax Appeals.

21 B. T. A. .

United States Board of Tax Appeals.

DOCKET No. 24,828.

Promulgated December 11, 1930.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

1. Held, following Henry Cappellini et al.,

14 B. T. A. 1269, that petitioner, having invoked

before this Board the aid of Section 316 of the

Revenue Act of 1926, cannot here attack its val-

idity.

2. The whole value of the community prop-

erty of a husband and wife residing in Call-
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fornia should, iiy)()n tlic death of the husband,

be included, for Federal estate tax purposes, in

his gross estate.

3. The allowance of a claim in abatement of

an estate tax by the Commissioner does not

preclude him from reconsidering and making a

redetermination of the tax, provided he does so

within the statutory period prescribed for de-

termination and assessment.

4. Held, that the deficiency in tax asserted

as a liability against the petitioner is not barred

by any statute of limitations and the petitioner

as a transferee is liable therefor.

WALTEE C. FOX, Jr., Esq., for the Petitioner.

FEANK T. HORNER, Esq., J. E. MATHER,
Esq., and H. B. HUNT, Esq., for the Respondent.

The respondent determined a deficiency in estate

tax of $5,297.38 which he proposes for assessment as

a liability against the petitioner as a transferee of

property of the decedent, A. C. Baumgartner.

[30] The numerous issues raised by the peti-

tioner's assignments of error may be grouped into

the following general classifications

:

1. The validity of section 316 of the Revenue Act

of 1926.

2. Is the w^iole value of the community property

to be included in the gross estate %

3. What is the effect of the part allowance on

February 18, 1925, by the respondent of the claim in

abatement filed in behalf of decedent's estate?

4. Is the proposed assessment barred by the stat-

ute of limitations?
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5. Is recovery against the petitioner precluded

hy reason of the fact that she is not the sole trans-

feree or beneficiary?

The case is submitted on the pleadings and stipu-

lations.

FINDINGS OF FACT.

The petitioner is a resident of Oakland, Cal., and

the widow and duly qualified and acting executrix of

the last will and testament of A. C. Baumgartner,

who died August 1, 1921. On April 20, 1922, the pe-

titioner as such executrix filed a Federal estate tax

return and reported therein that one-half of all the

property described in the same was community

property of petitioner, exempt from estate tax, and

that the net estate of the decedent subject to estate

tax was $112,888.38, on which the estate tax $1,-

757.77, was paid.

On March 12, 1923, the respondent notified peti-

tioner in w^riting that a redetermination of tax due

from said estate had been made and that the net es-

tate had been determined by him to have a value of

[31] $294,179.35, inclusive of all of said community

|)roperty, and that an additional tax of $5,509.40 was

assessed against said estate, of which the sum of

$194.02 was assessed by reason of his increasing the

appraised value of said estate and the balance, $5,-

315.38, was assessed by reason of the inclusion as a

part of the net estate of said decedent of said com-

munity property of petitioner.

The petitioner paid the $194.02, but in behalf of

said estate filed a claim in abatement against said

assessment in the sum of $5,325.38 upon the ground
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that the comTnunity propei-ty of the petitioner was

not subject to Federal estate tax.

On February 18, 1925, the claim in abatement to

the amount of $5,297.)>8 was allowed. The rejected

portion was j)aid on March 30, 1925.

Under and by virtue of decedent's will, one James

Vance received a legacy in the sunv of $5,000, the

yjetitioner as a legatee and devisee receiving the resi-

due of the assets of the decedent's estate, the value

of which distributed to her on December 27, 1922,

was in excess of the amount, with interest, proposed

for assessment as a liability against the petitioner.

All known assets of decedent's estate were dis-

tributed as stated and none have since been shown to

exist, though the estate is kept open so that in the

event further property is found it might be dis-

tributed without further probate proceedings.

[32] All the facts essential to a full, fair and

final determination of the estate tax liability

under the Revenue Act of 1918 of said estate, or

said executrix and petitioner, were before the re-

spondent prior to and at the time he allowed said

claim in abatement, and prior to the receipt of the

letter mailed January 14, 1927, petitioner had no

notice of respondent's intention to change his prior

ruling upon said claim in abatement and make the

proposed assessment against her as a transferee

of property of decedent.

OPINION.

SEAWELL.—The issues are considered in the

order heretofore stated.
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1. The petitioner raises the question of the con-

stitutionality of section 316 of the Revenue Act of

1926, which section Is substantially the same in form

and purpose as section 280 of the same Act, both

sections providing means for the enforcement of

liabilities of "transferees." We have repeatedly

held that where a petitioner appeals to this Board

under section 280 the validity of said section may
not be questioned in such proceeding. Henry Cap-

pellini et al., 14 B. T. A. 1269, and subsequent ap-

proving decisions. We hold the same ruling is

applicable to said section 316. Phillips vs. Com-

missioner, 42 Fed. (2d) 177, certiorari granted, Oc-

tober 20, 1930, and Routzahn vs. Tyroler, 36 Fed.

(2d) 208, certiorari denied, 281 U. S. 734.

2. Although the petitioner questions the correct-

ness of the respondent's action in including the

whole value of the community property [33] in

the decedent's gross estate, she concedes the deci-

sions of this Board are against her contention and

there is therefore no necessity for any discussion of

the subject. See Talcott vs. United States, 23 Fed.

(2d) 897, certiorari denied, 277 U. S. 604, and Hen-

shaw et al. vs. Commissioner, 31 Fed. (2d) 946,

affirming 12 B. T. A. 1441.

3. On February 18, 1925, the respondent allowed,

in part, the claim for abatement filed by the peti-

tioner as executrix and her insistence in effect is

that such decision or allowance is final and cannot

be reconsidered and reopened by the respondent.

Such contention is not sound. There is no evidence

that any final closing agreement under any of the
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Revenue Acts was entered into between the peti-

tioner as executrix or otherwise and the respondent,

in the absence of which we are of the opinion that

the respondent was not estopped from reopening

the case and making a redetermination of the es-

tate tax within the statutory period. Frances

Plumer Mcllhenny et al. vs. Commissioner, 39 Fed.

(2d) 356, and authorities therein cited; Eleanor

Jane Zeile, Executrix, 20 B. T. A. 1039. See also

James Couzens, 11 B. T. A. 1040.

4. The decedent died August 1, 1921, and the tax

on his estate was due August 1, 1922. Section 406

of the Revenue Act of 1918. Four years were al-

lowed for the assessment of additional taxes, or un-

til August 1, 1926. Section 1322 of the Revenue

Act of 1921. The assessment of tax against the de-

cedent's estate was timely made on March 12, 1923.

The period for assessment against the decedent's

estate or the executrix [34] thereof did not ex-

pire, however, until after the passage of the Reve-

nue Act of February 26, 1926. The assessment

would, therefore, fall within the retroactive provi-

sions of section 311 of that Act.

Assessment and collection against the executrix

or the estate of decedent not being barred before the

Revenue Act of 1926 was passed, this proceeding

against the transferee petitioner is not barred.

Such being the case, section 316 (b) (1) of said Act

contains the applicable limitation in reference to

assessment of the liability of the transferee peti-

tioner, which is ''within one year after the expira-

tion of the period of limitation for assessment
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against the executor or donor." The expiration

date against the executrix (estate) was August 1,

1926. The letter of respondent notifying petitioner

of the proposed assessment against her as transferee

was mailed January 14, 1927, within one year from

the expiration date against the executrix of the de-

cedent 's estate. See Louis Costanzo et al., 16 B.

T. A. 1294; David T. Long, 17 B. T. A. 584; and

W. O. Menger et al., 17 B. T. A. 998. The deficiency

in estate tax proposed to be assessed in the amount

of $5,297.38 as a liability against the petitioner as

a transferee is the amount to which extent an assess-

ment made March 12, 1923, against the decedent's

estate, was on February 18, 1923, abated and can-

celed—following the filing by the executrix of a

claim in abatement—on the idea that only one-half

of the community property of the decedent and his

wife was upon his death subject to estate tax under

the Revenue Act of 1918.

[35] It is argued in behalf of the petitioner that

after such abatement of estate tax, there being no

outstanding assessment against the decedent's estate

or its executrix, respondent could not legally pro-

ceed against the petitioner as a transferee before

exhausting his remedies against the estate or execu-

trix and that in this instance such was not done.

It is shown by the evidence that all known assets

of the decedent's estate were distributed December

27, 1922, the petitioner herein receiving all except

a legacy of $5,000. The value of what she received

was in excess of the amount of tax and interest pro-

posed to be assessed against her as a transferee.
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At the hearing on May 23, 1930, it was stipulated

that there were no known additional assets.

In the circumstances of the case it was not, in

our opinion, necessary to again make an assessment

of the tax against the executrix of the estate before

proceeding against the petitioner as a transferee,

^i'he entire known estate was distributed but not

closed, being held open to receive further property

if any found, but none appears to have been found

after a period of more than seven years. In Angier

Corporation, 17 B. T. A. 1376, we held

:

* * * It is not necessary that the respond-

ent assess the tax against the transferor before

proceeding against the transferee. Woodley

Petroleum Co. et al., 16 B. T. A. 253. It is

sufficient if he proceeds against the transferee

within the period provided by the statute there-

for.

[36] 5. Recovery against the petitioner is not

precluded by reason of the fact that she is not the

sole transferee. The evidence shows she received

assets of a value in excess of the tax and interest

asserted against her and under the law as we view

it and have so decided, there is no need to prorate

the liability or proceed against the other transferee.

See W. O. Menger et al., supra.

We have cited the sections of the Reveiuie Acts

which in our opinion are applicable in the instant

case and also decisions of this Board which are con-

trolling and for that reason have not deemed it

necessary to discuss in detail every section of the

revenue laws cited and the decisions relied on in
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behalf of petitioner, where such appeared to us

inapplicable. We will state, however, that to sus-

tain the plea of the bar of the statute of limitations

it is insisted in behalf of the petitioner that the

three-year limitation for assessment provided in sec-

tion 310 (a) of the Revenue Act of 1926 is applica-

ble in the instant case. With such contention we do

not agree.

Section 318 (a) of the Revenue Act of 1926 ex-

pressly iDrovides that in the case of a deficiency in

estate tax imposed by the Revenue Act of 1918, or

by such Act as amended, the period of limitation

prescribed in section 1109 of the Revenue Act of

1926 shall be applied in lieu of the period prescribed

in subdivision (a) of section 310; in other words,

the four-year instead of the three-year period should

be applied and when so applied, it will be seen that

the respondent's letter notifying petitioner of her

liability as transferee was mailed, as we have here-

tofore indicated, in due time.

[37] We are of the opinion that the proposed

assessment of the amount of deficiency in estate tax

as a liability against the petitioner as a transferee

of property of the decedent is not barred and that

the petitioner is liable for the same.

Judgment will be entered for the respondent.

Now, Feb. 12, 1931, the foregoing Findings of

Fact and Opinion certified from the record as a

true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.
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[38] United States Board of Tax Appeals,

Washington.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Pursuant to the Board's findings of fact and opin-

ion, promulgated December 11, 1930, it is OR-
DERED and DECIDED: That the liability of the

petitioner at law or in equity under the provisions

of Section 280 of the Revenue Act of 1926 as a trans-

feree in respect of the estate tax of A. C. Baum-
gartner is $5,297.38, together with interest thereon

as provided by law.

Entered Dec. 13, 1930.

(Signed) H. F. SEAWELL,
Member, United States Board of Tax Appeals.

A true copy.

[Seal] Teste: B. D. GAJMBLE,

Clerk U. S. Board of Tax Appeals.

MVW.

Now, Feb. 12, 1931, the foregoing Decision cer-

tified from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.
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[39] Filed Dec. 19, 1930. United States Board

of Tax Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

MOTION OF PETITIONER THAT DIVISION
DECISION RENDERED HEREIN DE-
CEMBER 11, 1930, BE REVIEWED BY
THE ENTIRE BOARD.

Now comes the petitioner above named and moves

that the decision rendered by a division of this

Board in the above-entitled proceeding on Decem-

ber 11, 1930, be reviewed by the entire Board and,

as grounds of this motion, specifies the following:

That said decision errs in holding:

(1) That the Commissioner was excused from

exhausting his remedies against the transferor be-

fore proceeding against the transferee;

(2) That the Commissioner of Internal Revenue
is not bound by the factual determination by his

predecessor on February 18, 1925, at which time

a claim in abatement was allowed releasing and
extinguishing the tax liability of said estate;
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(3) That the extinguishment of the liability of

said estate did not likewise extinguish the lialjility

of the transferee;

(4) That this ijroceeding against the transferee

is not barred by the limitation contained in Section

316 of the Act of 1926; and

[40] (5) In not upholding the contentions of

the petitioner as set forth in the brief on file herein.

Petitioner moves that the above-entitled motion

be granted and that petitioner be afforded an op-

portunity to orally or in writing present additional

argument in support of this motion and of her

appeal.

WALTER FOX, Jr.,

(WALTER C. FOX, Jr.),

1232 Merchants Exchange Building,

San Francisco, California,

Attorney for Petitioner,

Now, Feb. 12, 1931, the foregoing Motion certified

from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[41] United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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ORDER.
Petitioner having filed a motion that the division

decision in the above-entitled proceeding be revewed

by the entire Board and having filed a brief in sup-

port of said motion, after consideration of said

motion and brief, it is

ORDERED : That said motion be and the same

is hereby denied.

(Signed) LOGAN MORRIS,
Chairman.

Dated, Washington, D. C, December 23, 1930.

A true copy.

[Seal] Teste: B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

Now, Feb. 12, 1931, the foregoing Order certified

from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

[42] Filed Jan. 12, 1931. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.
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PETITION FOR THE REVIEW OF DECISION
OF THE UNITED STATES BOARD OF
TAX APPEALS.

Now comes the above-named petitioner in the

above-entitled proceeding before the United States

Board of Tax Appeals, and as petitioner and ap-

pellant herein respectfully prays for a review of the

decision of said United States Board of Tax Ap-

peals by the United States Circuit Court of Appeals

for the Ninth Circuit, and hereby appeals from said

decision of said Board of Tax Appeals to said Cir-

cuit Court of Appeals.

I.

NATURE OF THE CONTROVERSY.

The questions before said United States Board

of Tax Appeals for decision in the above-entitled

proceeding involved, first, the right of the United

States to proceed directly against a distributee of

a part of the property of an estate of the decedent

for a tax claimed to be due from the estate, when,

at the [43] time the proceeding was conmienced,

there was no liability of the estate for such tax,

and furthermore, mider the applicable statute there

was no liability at law or in equity of the distributee

or transferee for such tax, and, second, whether the

estate could be enlarged for purposes of tax

so as to include the wife's share of the conmiunity

property under the laws of the State of California.

The United States Board of Tax Appeals by a one-

member decision refused to pass upon any consti-
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tiitional questions involved in the foregoing, and

answered the other questions in favor of the United

States.

It is the contention of the petitioner that said

decision of the United States Board of Tax Appeals

was WTong for each of the following reasons

:

1. At all times up to and including the date this

proceeding was commenced against the petitioner

as transferee, the estate of A. C. Baumgartner was

open for further administration, and the record

herein shows without contradiction that had the

United States proceeded against said estate, it could

have collected any additional tax rightly imposed.

2. Under the Revenue Act of 1918, there w^as no

liability for such tax of a distributee or transferee

of the estate of a decedent, other than such as may
have arisen from a lien or charge upon property

distributed thereby, which lien was enforceable by

a timely proceeding in equity. No such proceeding

was ever commenced b}' the United States in con-

formity with said Title TV of said Act, and any

such proceeding was barred long prior to the com-

mencement of this proceeding against the transferee.

[44] 3. Section 316 of the Act of 1926, under which

this proceeding was initiated against the petitioner

as transferee, distinctly provides that the section

is wholly procedural to enforce a liability of a trans-

feree at law or in equity existing by virtue of some

other provision of law, and there was no such lia-

bilit}^ of the petitioner on January 27, 1927, or at

any other time.

4. Section 316 provides that the liability of a

transferee may be enforced against a transferee
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for a period of three years after the tax became due,

except that in the case of taxes under prior acts,

where the v'l^hi of assessment against an estate has

'expired, an additional year is added, which con-

forms the limitation therein with that contained

in Section 1109 of the Act of 1926, or four

years. The period of limitation for the com-

mencement of this action, therefore, assuming the

validity of Section 316, expired on August 1, 1926,

or several months before the proceeding was actually

commenced, and in consequence, it is barred by said

limitation.

5. Although said Board of Tax Appeals refused

to pass upon constitutional questions, it is the posi-

tion of the petitioner that in so far as Section 316 is

given a retroactive application, so as to fasten a

liability upon the petitioner additional to that exist-

ing under Title IV of the Revenue Act of 1918, or

to fasten a liability for a tax claimed to be due from

said estate upon petitioner when the liability of the

estate was unenforceable and extingaiished, it de-

prives the petitioner of property without due

process of law, and denies her the equal protection

of the law, contrary to the Fifth Amendment of

the Constitution of the United [45] States, and

furthermore constitutes a direct tax upon property

without apportionment.

6. That the wife's share of the community prop-

erty is not subject to inclusion in the estate of the

husband for purposes of said tax.
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II.

FACTS.

All of the facts at the hearing before the United

States Board of Tax Appeals were admitted by an-

swer or b}^ stipulation as follows:

A. C. Baumgartner, the decedent, died August 1,

1921, during the effective period of Title IV of the

Act of 1918. During the marriage and marital com-

munity existing between the decedent and the peti-

tioner, certain property was acquired otherwise

than by gift, bequest, devise or descent, all of which,

under the laws of California, was the marital prop-

erty of said decedent and his wife and community

property. On April 20, 1922, an estate tax return

was duly prepared in accordance with the Revenue

Act of 1918 and filed with the Collector of Internal

Revenue at San Francisco. In said return all of

the community property was enumerated and listed,

together with a statement of the value of each por-

tion thereof, and one-half of the value of said com-

munity property was taken as the basis for the cal-

culation of the tax shown to be due thereon, which

was promptly paid at the time and in the manner

set forth in said Act.

[46] On December 27, 1922, all of the then

known estate of said decedent was distributed un-

der a decree of the Superior Court of the State of

California.

On March 12, 1923, the Commissioner of In-

ternal Revenue, acting under said Title IV, as-

sessed against said estate an additional tax in the

sum of $5,519.40, of which siun $5,297.38 Avas based



Commissioner of Internal Revenue. 51

upon the inclusion of the wife's share of the com-

munity property in said estate for purposes of

taxation, and the remainder thereof was based

upon an increase in the vahie assigned to specific

items of property. Thereafter a claim in abate-

ment was filed with respect of $5,325.38, based upon

the erroneous inclusion of the wife's share of the

community property in said estate for tax pur-

poses, and the balance, $194.02, was promptly paid

by the estate. On February 18, 1925, said claim

in abatement, in the amount of $5,297.38, was al-

lowed and the assessment 2^^^^ tanto extinguished,

in accordance with the finding of the Commissioner

of Internal Revenue that the wife's share of said

community property was not subject to tax as a

part of said estate, and the balance of said claim,

$28, was disallowed, and subsequently paid by the

estate.

Thereafter no proceedings were ever taken or

had by the United States to collect any other or

further estate tax from said estate or the executrix

thereof.

On January 14, 1927, the Conmiissioner of In-

ternal Revenue proposed an assessment in the sum

of $5,297.38 against the petitioner as transferee of

property of the estate of said decedent, and in ac-

cordance with the requirements of Section 316 of

the [47] Revenue Act of 1926 mailed to peti-

tioner under said date a so-called 60-day letter, in

which said Commissioner of Internal Revenue de-

clared that the wife's share of the community prop-

erty is taxable under the Act of 1918 as a part of
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the estate of said decedent, and demanded that she

assent to the assessment of said tax against her

personally, or that she take proceedings in ac-

cordance with said Section 316 for an appeal from

said proposed assessment to said Board of Tax
Appeals, which said petitioner accordingly did.

With the exception of a bequest of $5,000, all of

the estate of the decedent subject to his testa-

mentary disposition was willed and bequeathed to

the petitioner herein.

III.

ASSIGNMENTS OF ERROR.

The United States Board of Tax Appeals erred

in its decision herein in each of the following re-

spects and for each of the following reasons, viz.,

by upholding and sustaining the imposition of an

estate tax under Title IV of the Revenue Act of

1918 upon the petitioner as transferee, in that:

1. All estate tax, which ever became due from

the estate of A. C. Baumgartner, Deceased, under

said title, was paid by said estate, and all assess-

ments of tax under said title against said estate

were satistied and extinguished either by abate-

ment duly allowed or by pajnnent thereof.

2. On September 18, 1925, the predecessor of

the respondent herein duly made a factual de-

termination that no further tax was due from said

estate under said title, and said determination is

[48] binding upon the said respondent.

3. Prior to the commencement of this proceed-

ing, the assessment and/or collection of further
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tax under said title from said estate was barred by

the provisions of Section 1322 of the Revenue Act

of 1921, and Section 1109 of the Revenue Act of

1926, and by reason of such bar, all and every lia-

bility of said estate was extinguished, as provided

for by Section 1106 of the Act of 1926.

4. Respondent, prior to the commencement of

this proceeding, did not first exhaust his remedies

or seek to collect the tax claimed herein to be due

from said estate, although said estate was at said

time open for further administration, and the exec-

utrix thereof acting as such, which is a condition

precedent to the maintenance of this proceeding.

5. Section 316 of the Revenue Act of 1926 is not

retroactive in its operation nor susceptible of sucb

construction, so as to impose a liability upon iDeti-

tioner theretofore barred by limitations and/or ex-

tinguished by statute.

6. Section. 316 of said Act of 1926, in so far as

the same is construed to be retroactive in its opera-

tion, is arbitrary, unreasonable and discriminatory,

and denies petitioner due process and the equal

protection of law, and deprives petitioner of prop-

erty without due process of law, all contrary to the

provisions of the Fifth Amendment of the Consti-

tution of the United States.

7. Said Section 316, in so far as the same pur-

ports to create against or fasten upon petitioner a

liability for tax claimed to be due from said estate,

denies petitioner due process [49] and the equal

protection of law, all contrary to the provisions of

said Fifth iVmendment.
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8. Said Section 316, in so far as it puri)orts to

create against or fasten upon petitioner a liability

for a tax claimed, to be due from or by reason of

said estate or the death of said decedent, is a direct

tax upon the property of petitioner, and violative

of subdivision 4 of Section 9 of Article I of the

Constitution of the United States for want of ap-

portionment as therein required.

9. This proceeding is barred by the limitation

contained in said Section 316, and especially by

subdivisions (a) and (b) (1) thereof.

10. The wife's share of the community property

and marital community existing between petitioner

and A. C. Baumgartner until the time of his death,

is not a part of or subject to said tax as a part of

the estate of said A. C. Baumgartner, deceased.

WHEREFORE, petitioner and appellant re-

spectfully prays for a review of said decision of

said United States Board of Tax Appeals by the

United States Circuit Court of Appeals for the

Ninth Circuit, and that upon said review, said Cir-

cuit Court of Appeals for the Ninth Circuit will

reverse said decision of said United States Board

of Tax Appeals.

Dated: December 24, 1930.

Respectfully submitted,

WALTER C. FOX, Jr.,

Attorney for Petitioner and Appellant.
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[50] State of California,

City and County of San Francisco,—ss.

Walter C. Fox, Jr., being first duly sworn, de-

poses and says:

That lie is the attorney for the petitioner and

appellant above named; that he has read or had

the foregoing petition read to him, and is familiar

with the statements therein contained, and that the

facts therein stated are true, except as to those

facts stated to be upon information and belief,

and that as to those facts he believes them to be

true.

WALTER C. FOX, Jr.

Subscribed and sworn to before me this 24th day

of December, 1930.

[Notarial Seal] M. V. COLLINS,
Notary Public in and for the City and County of

San Francisco, State of California.

[51] Filed Jan. 12, 1931. U. S. Board of Tax

Appeals.

United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

THE COMMISSIONER OF INTERNAL REVE-
NUE,

Respondent.
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NOTICE OF APPEAL.

To C. M. Charest, General Counsel, Bureau of In-

ternal Revenue.

Notice is hereby given that in the above-entitled

cause there is being filed to-day with the Board of

Tax Appeals a petition for review by the United

States Circuit Court of Appeals for the 9th Cir-

cuit and a praecipe for the preparation of the

record on appeal.

WALTER C. FOX, Jr.,

Attorney for Petitioner and Appellant.

January 12, 1931.

Service of copies of the foregoing notice and the

said petition for review and praecipe, acknowl-

edged.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

Now, Feb. 12, 1931, the foregoing Petition for

Review and Notice of Filing certified from the

record as a true copy.

(Signed) C. M. CHAREST.

[52] Filed Jan. 12, 1931. U. S. Board of Tax

Appeals.
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Before the United States Board of Tax Appeals.

DOCKET No. 24,828.

LULU VANCE BAUMGARTNER, Transferee,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the United States Board of Tax

Appeals, Washington, District of Columbia:

Sir: Please prepare and transmit to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, California, in

accordance with Rule 38 of said Circuit Court of

Appeals as the record in the above-entitled cause

duly certified copies of the following entries, rec-

ords, documents and other papers:

1. Docket entries of all proceedings before the

above-named United States Board of Tax Apx^eals;

2. Petition filed with said United States Board

of Tax Appeals;

3. Answer to said petition;

4. StijDulation as to the facts in the case;

5. Findings of fact, opinion and decision, in-

cluding motion for review by entire Board and

order of denial thereof, of said United States Board

of Tax Appeals;



58 Lnln Vance Baumgartner vs.

6. Petition for review by the United States Cir-

cuit Court [53] of Appeals for the Ninth Cir-

cuit;

7. This praecipe.

Dated: December 24, 1930.

WALTER C. FOX, Jr.,

Attorney for Petitioner and Appellant.

Now, Feb. 12, 1931, the foregoing Praecipe certi-

fied from the record as a true copy.

[Seal] B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

[Endorsed]: No. 6379. United States Circuit

Court of Appeals for the Ninth Circuit. Lulu

Vance Baumgartner, Petitioner, vs. Commissioner

of Internal Revenue, Respondent. Transcript of

Record. Upon Petition to Review an Order of the

United States Board of Tax Appeals.

Filed February 17, 1931.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 6379

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Lulu Vance Baumgartner, Transferee,

Petitioner,

vs.

Commissioner of Internal Revenue^

Bespowdent.

BRIEF FOR PETITIONER.

I.

STATEMENT OF FACTS.

This is a proceeding to review a decision of the

Board of Tax Appeals upholding a proposed assess-

ment of estate tax against the petitioner, as transferee

of property of the Estate of A. C. Baumgai-tner, De-

ceased.

Said decedent died August 1, 1921, during the ef-

fective period of Title IV of the Revenue Act of 1918.

A return, as required by said title, was filed by the

executrix of said estate on April 20, 1922, and the

tax shown to be due thereon w^as paid shortly there-

after. (Tr. 9, 36.)

At the time said return was filed and the original

tax paid, the Commissioner excluded from the estate



subject to the tax, the wife's share of the community
property. As provided by Section 407 of said Act, the

tax originally paid was deemed to be payment in full,

subject to the right of reinvestigation by the Commis-
sioner, as provided for in Section 3182 of the Revised
Statutes.

On December 27, 1922, pursuant to decree of the

Superior Court of the State of California, all of the

known estate of the decedent was distributed in ac-

cordance with the provisions of his will. (Tr. 37.)

On March 12, 1923, the Cormnissioner made a re-

determination of the tax due from said estate, re-

versed his earlier position, and determined that the

tax should be computed upon the entire community
property. He also changed the appraisals of certain

items of property, and assessed an additional tax

against the estate in the amount of $5,509.40. (Tr. 36.)

The executrix paid $194.02 of the additional tax as-

sessed, and filed a claim for the abatement of the re-

mainder of the assessment.

Said claim remained under consideration by the

Commissioner until February 18, 1925, when he deter-

mined that the claim in abatement should be allowed

in the amount of $5,297.38, and forthwith cancelled

and extinguished the assessment against the estate in

that amount. The remainder of the outstanding as-

sessment, amounting to $28, was promptly paid by the

estate. (Tr. 37.)

All of the facts essential to a full, fair and final

determination of the estate tax liability of said es-

tate and of the executrix, as wxll as of the petitioner,



were before the Commissioner prior to and at the

time he allowed said claim in abatement. (Tr. 37.)

No further proceedings ever were commenced

against the estate or said executrix, and imtil this

proceeding was commenced, the i)etitioner had no no-

tice of any kind that any further assessment of tax

under Title IV of the Revenue Act of 1918 was con-

templated by the respondent. (Tr. 37.)

Section 316 of the Revenue Act of 1926 became

effective February 26, 1926, and by its terms the ad-

ministrative process of assessment and distraint is

extended to transferees of property of estates in cer-

tain circumstances. After the enactment of said Sec-

tion 316, and ostensibly proceeding thereunder, on

February 14, 1927, the respondent "proposed for as-

sessment" against the petitioner the sum of $5,297.38,

as additional tax due from said estate, and this pro-

ceeding resulted. (Tr. 14.)

II.

ASSIGNMENTS OF ERROR.

The Board of Tax A])peals in its decision herein

erred in each of the following respects and particu-

lars :

1. In holding that re8i)ondent may proceed

against a transferee or distributee of an estate

without tirst having reduced his claim to judg-

ment against the estate or the executrix thereof,

or without having demonstrated that it would

have been useless so to do (Assigmnent 4, Tr. 53) ;



2. In holding that the liability of a transferee

of property of an estate is distinct from and not

dependent upon an existing and enforceable lia-

bility against the estate at the time of the com-
mencement of the proceeding against the trans-

feree (Assignments 1, 2, Tr. 52) ;

3. In holding that Section 316 is otherwise

than procedural, and that the liability of the

transferee is not barred by the provisions there-

of and the provisions of Sections 318 and 1109 of

the Act of 1926 (Assignments 3, 5, Tr. 52-3)
;

4. In holding, by refusing to consider consti-

tutional objections to the proceeding, that the

retroactive application of Sections 316 and 318

(a) of the Act of 1926 to petitioner, so as to im-

pose a liability upon her for further tax imder

Title lY of the Revenue Act of 1918, does not de-

prive petitioner of property without due process

of law, and deny to her the equal protection of

the law, contrary to the Fifth Amendment of

the Constitution of the United States (Assign-

ments 6, 7, Tr. 53) ; and

5. In holding, by refusing to consider consti-

tutional objections to the proceeding, that the re-

troactive application of Sections 316 and 318 (a)

of the Act of 1926 to petitioner, so as to impose

a liability upon her for further tax, as aforesaid,

does not operate to impose a direct tax upon the

property of petitioner contrary to subdivision (4)

of Section 9 of Article I of the Constitution of

the United States. (Assignment 8, Tr. 54.)



III.

ARGUMENT.

1. THE DECISION OF THE BOARD OF TAX APPEALS.

The Board of Tax Appeals, in accordance with its

policy since its decision in re HeMvy CappeAlini, 14

B. T. A. 1269, refused to consider any constitutional

objections to this proceeding^, and confined its inves-

tigation to an administrative inquiry into the pro-

priety of the assessment proposed by the respondent

against the petitioner.

Having thus eliminated constitutional considera-

tions, the Board held that although the estate re-

mained open and the executrix qualified at the time

this proceeding was commenced, nevertheless the fact

that a decree of distribution was made on December

27, 1922, relieved the respondent of the duty of pro-

ceeding either against the estate or the executrix.

Having determined that the period for the assessment

of the estate did not expire until August 1, 1926

(after the adoption of the Revenue Act of 1926), the

Board concluded that the liability of a transferee con-

tinued after August 1, 1926, and, therefore, that pe-

titioner should be held liable for any tax assessed

against her within one year after the time the liabil-

ity of the estate had been extinguished by the pro-

visions of Sections 318 and 1106 of said Act. That

such was the basis of the decision of the Board,

clearly appears from the following portion of its

opinion (Tr. 39-40) :

*'Assessment and collection against the execu-

trix or the estate of decedent not being barred be-

fore the Revenue Act of 1926 was passed, this



proceeding against the transferee petitioner is

not barred. Such being the case, Section 316 (b)

(1) of said Act contains the applicable limitation

in reference to assessment of the liability of the

transferee petitioner, which is 'within one year

after the expiration of the period of limitation

for assessment against the executor or donor.'

The expiration date against the executrix (es-

tate) was August 1, 1926. The letter of respon-

dent notifying petitioner of the proposed assess-

ment against her as transferee was mailed Jan-

uary 14, 1927, within one year from the expira-

tion date against the executrix of the decedent's

estate."

The foregoing sufficiently demonstrates the limited

nature of the review by the Board, and the fact that

the Board considered the proceeding essentially from

an administrative standpoint.

2. THE RESPONDENT HAVING FAILED TO FIRST EXHAUST
HIS REMEDIES AGAINST THE ESTATE AND EXECUTRIX,

CANNOT IN EQUITY MAINTAIN A PROCEEDING AGAINST
A TRANSFEREE, SUCH AS THIS PETITIONER.

Until the enactment of Sections 280 and 316 of the

Revenue Act of 1926, the administrative processes of

assessment and distraint were confined to taxpayers,

as distinguished from transferees of taxpayers. Until

such tune, it was necessary for the respondent to com-

mence proceedings in court in order to impress pro-

perty in the hands of third parties with a trust to

satisfy the claim of the Government. (PJiilUps v.

Commissioner, 42 Fed. (2d) 177 at 180.) And a jur-



isdictional prerequisite to sufh a court proceeding

was first, that tlie claim be made certain by judg-

ment against the taxpayer, or second, that the respon-

dent establish that it would have been useless to have

done so.

Pierce v. United States, 255 U. S. 398, at 403

;

Pusey (& Jones Co. v. Hanssen, 261 IT. S. 491,

at 497;

Kansas City By. v. Cent. Union Tr. Co., 271

IT. S. 445, at 453.

Until the J?>oard decided this case, it recognized the

equitable rule of the foregoing cases, as clearly ap-

pears from its decision in Wire Wheel Corporation of

America v. Commissioner, 16 B. T. A. 737. At page

741 of said report, the Board held:

''The Federal (^ourts also require that the rem-

edies against a transferor be exhausted to no

avail before proceedings can be initiated against

a transferee. * * *"

And, after citing cases, continued:

''Thus it seems clear that were it not for sec-

tion 280 the I'espondent could not have proceeded
against ])otitioner in equity under the trust fund
theory until he had exhausted available remedies

against the Houk Company. It seems equally

clear that he has not exhausted such remedies.

The facts show that deficiency letters were mailed

to the Houk (^om})any and such notices were fol-

lowed by assessments. We are not impressed

with respondent's contention that the assessments

were the equivalents of judgment. Even if we
assmne an assessment to be the equivalent of a

judgment, it seems clear from the above cases
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that (aside from Section 280) the respondent had
not complied with the prerequisites necessary to

maintain a suit against the petitioner. The Houk
Company still remained in existence. The cases

cited and discussed show that not only must judg-

ment be obtained against it, but that attempt

must be made to collect under such judgment.

The record does not show any attempt at collec-

tion under the assessment, for, so far as we know,
notice and demand for payment was never served

on that company."*******
''Manifestly this section was designed only to

allow, and does only allow, the respondent an ad-

ditional means of procedure against a transferee

only if available remedies against a transferor

would be unavailing. The same conditions prece-

dent must be met in such a proceeding, however,

as must be met before an action in equity to en-

force the same liability. No new liability is

created and the Act does not purport to provide

for a proceeding against the transferee before ac-

tion would otherwise lie against such transferee.

On the record before us, it is apparent that the re-

spondent is attempting a short cut not contem-

plated by the statute. Since there is no liability,

judgment must be entered for the petitioner."

In accord

:

Phil Gleichman v. Com.ynissioner, 17 B. T. A.

147.

In this proceeding the Board excused the respon-

dent from first proceeding against the estate or the

executrix, as required by Section 407 of the Act of

1918, and the aforesaid settled principle of equity, on

the theory that the distribution of the estate property



on December 27, 1922, demonstrated that it would

have been useless so to do. Had there been no distri-

bution, it is clear from the Board's decision that it

would have compelled respondent to pursue his reme-

dies against the estate.

The Board found that all of the facts essential to

a full, fair and complete determination of the tax lia-

bility of the estate were before the respondent on

March 12, 1923, when he made the first assessment,

and also before him when he allow'ed the abatement

in 1925. Moreover, the estate paid a part of the tax

in 1923 and vigorously opposed the remainder; and

in 1925, paid the balance of the outstanding assess-

ment, which completely demonstrates that the finan-

cial responsibility of the estate and of the executrix

was not affected by the distrilmtioii.

As will be hereinafter shown, there was no assess-

ment outstanding against the estate, and none could

be made at the time this proceeding w^as commenced,

for the reason that on August 1, 1926, the liability of

both the estate and the executrix w^as barred and ex-

tinguished. The respondent did not make up his mind

to levy a further assessment until January 14, 1927,

and at that time he knew that if he designated peti-

tioner as "executrix" or '^fiduciary," there was no

question as to her innnunity from the imposition.

Therefore, she was designated "transferee" in the

belief that the liability of a distributee differed from

that of the estate, and that under Section 316 of the

Act of 1926 some semblance of legal foundation might

be given to the proceeding.
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The same theory of attack upon a transferee was
adopted in United States v. Updike, 281 U. S. 489,

wherein the Supreme Court smnmarized the theory as

follows

:

''The contention is that by the language of

§ 280 Congress has clearly differentiated between
the taxpayers and transferees by referring to the

liability of the latter as 'the liability at law or in

equity, of a transferee of property of a taxpayer,

in respect of the tax * * * unposed upon the

taxpayer,' and then, apparently realizing that the

limitation periods as to the collection of taxes qua
taxes would have no application to the remedy
against transferees, creating a distinct period of

lunitation in respect thereof."

Holding that the theory is wholly untenable, the Court

said, at page 494 of the report

:

"* * * It seems plain enough, without stop-

ping to cite authority, that the present suit,

though not against the corporation but against

its transferees to subject assets in their hands to

the payment of the tax, is in every real sense a

proceeding in court to collect a tax. The tax

unposed upon the corporation is the basis of the

liability, whether sought to be enforced directly

against the corporation or by suit against its

transferees. The aim in the one case, as in the

other, is to enforce a tax liability; and the effect

of the language above quoted from § 280 is to

read into that section, and make applicable to the

transferee equally with the oi'iginal taxpayer, the

provision of § 278 (d) in relation to the period

of limitation for the collection of a tax. Indeed,

when used to connote payment .,of a tax, it puts no

undue strain upon the word 'taxpayer' to bring
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within its meaning that person whose property,

being impressed witli a trust to that end, is sub-

jected to the buT-den. Certainly it woukl be hard
to convince such a person that he had not paid

a tax."

Under Section 407 of the Act of 1918 the amount

of tax, as redetennined by the Collector or by the

Commissioner in accordance with the provisions of

that section, is deemed to be payment in full of the

tax, and the record herein shows that u])on three

separate and distinct occasions prior to the commence-

ment of this proceeding, the last of which was on

February 18, 1925, the Commissioner investigated and

redetermined the tax liability of the estate of the de-

cedent. '^Phereafter no further procedings of any

kind or character were commenced against the estate.

The assessment letter sent petitioner merely purports

to propose $5,297.38 for assessment against the peti-

tioner as her ''liability as transferee of the property

of the decedent." Nowhere in the letter is it declared

that the Commissioner made a determination that any

additional assessment was proposed or made under

Section 318 of the Act of 1926—and that section, and

not Section 316, was the source of whatever power

the Commissioner possessed to impose additional tax

when this proceeding was commenced.

The foregoing demonstrates as clearly as any record

can, that the only reason the respondent proceeded as

he did was because he believed, at tlie time he com-

menced tlvis proceeding, that the operation of the

statutes declaring that the estate and the executrix

were no longer subject to the tax, could be avoided by
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designating the liability as something other than a

tax liability, and designating the petitioner as "trans-

feree" instead of "executrix." This, we submit, is

not consonant with any doctrine known to equity, and

is furthermore contrary to the settled rule of equity

that in a proceeding to enforce a liability against a

transferee, the claimant must show that he has ex-

hausted his remedies against the transferor. The pe-

titioner is as financially responsible in her capacity

as "executrix" as she is as "transferee," and upon

two distinct occasions it affirmatively appears that

the distribution did not deter the Commissioner from

assessing the estate and the executrix. For these

reasons, irrespective of any other defenses to this

proceeding, we submit that equitable principles alone

demand that the decision of the Board be reversed.

3. THE LIABILITY OF A TEANSFEREE BfUST BE BASED
UPON AN EXISTING LIABILITY OF A TRANSFEROR TAX-
PAYER (THE ESTATE).

Whatever uncertainty there may have been as to the

nature of the "liability at law or in equity" of a

transferee when this proceeding was commenced, it

has been removed by the decision in United States v.

Updike, supra. Any proceeding, whether at law or

in equity, against a transferee under Section 316 of

the Act of 1926 is a proceeding to impose a tax, and

unless there is a liability of the taxpayer at the time

the proceeding is commenced, obviously there can be

no liability of a transferee enforceable under Section

316, or any other procedural statute.
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Title IV of the Revenue Act of 1918 was repealed

by Section 1400 of the Act of 1921, except as to ''the

assessment and collection of all taxes which have ac-

crued. * * * Section 1200 of the Act of 1926 con-

tinues said Title IV in eifect for purposes of assessinjt^

accrued taxes, but only to the extent provided in Sec-

tion 318. Under Section 407 of the Act of 1918 the

liability under Title IV had to be evidenced either by

assessment or by a suit in court at the instance of the

collector, and since neither course was followed, no

further or additional tax ever accrued against the

estate. But even if there were any doubt as to this,

it cannot be disputed that the only authorit}^ of the

respondent to assess additional taxes mider said Title

IV of the Act of 1918 at the time this proceeding^ was

commenced, is fomid in Section 318 (a) of the Act

of 1926, which reads as follows :

"If after the enactment of this Act the Com-
missioner determines that any assessment should

be made in respect of any estate or gift tax im-

posed by * * * the Revenue Act of 1918
* * * the Commissioner is authorized to send

by registered mail to the person liable for such

tar notice of the amoinit proposed to be assessed
* * * In the case of any such determination

the amount which should be assessed * * * shall be

computed as if this Act had not been enacted, but

the amount so computed shall be assessed, col-

lected, and paid in the same manner and subject

to the same })rovisions and limitations * * * as

in the case of a deticiency in the tax unposed by

this title, except that in the case of an estate tax

imposed by * * * the Revenue Act of 1918 * * *

the period of limitation prescribed in Section 1109
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of this Act shall be applied in lieu of the period

prescribed in subdivision (a) of Section 310. '^

(Italics ours.)

The limitation prescribed in Section 310 of the Act

applies to taxes imposed by the Act of 1926 and is

three years, whereas the limitation prescribed in Sec-

tion 1109 is four years, or identical with that con-

tained in Section 1009 of the Act of 1924, and Section

1322 of the Act of 1921.

Section 318 is not only the sole authority of re-

spondent to impose additional taxes under Title IV of

the Act of 1918, but it extends and applies to "the

person liable for such tax," irrespective of whether

such person is the estate, executrix or some third

party.

By incorporating the four-year limitation of Sec-

tion 1109 as an integral part of the authority, the

authorization is thereby limited both as to the manner

and time of its exercise, and when the period of limi-

tation has run, the authorization itself no longer

exists.

In 37 Corpus Juris 686, the distinction between

limited authorizations and ordinary statutes of limi-

tation is stated as follows:

''A wide distinction exists between pure sta-

tutes of limitation and special statutory limita-

tions qualifying a given right. In the latter in-

stance time is made an essence of the right

created and the limitation is an inherent part of

the statute or agreement out of which the right in

question arises, so that there is no right of action

whatever independent of the limitation. A lai)se
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oP the statutory period operates, therefore, to ex-

tinguish the rvj;ht altogether. * * * "

Peters v. IJan<fer, 134 Fed. 586

;

United States ex rel. Texas Portland Cement

Co. V. McCord, 233 U. S. 157, at 162;

William Danzer Co. v. Gulf R. E., 268 U. 8.

633, and cases cited at pages 636-7.

Not only did Congress expressly limit as to time the

authorization contained in Section 318, but by Sec-

tion 1106 (a) of the Act of 1926, declared that when

the period of time therein specified had elapsed, the

liability itself became extinguished. The material

portion of Section 1106 (a) reads as follows:

''The bar of the statute of limitations against

the United States in respect of any internal reve-

nue tax shall not only operate to bar the remedy
but shall extinguish the lia]3ility. * * *"

It will no doubt be contended by the respondent

that Section 1106 (a) is not applicable, for the rea-

son that it was retroactively repealed in the Revenue

Act of 1928. However, the fact that the section was

retroactively repealed by the Revenue Act of 1928

merely serves to emphasize the fact that said section

changed the policy of the Government respecting

taxation from that in force prior to its adoption, and

likewise after its repeal.

Section 1106 (a) was in effect on August 1, 1926,

when the right of assessment of the estate and of the

executrix was barred, and likewise was in effect on

January 14, 1927, when this proceeding was com-

menced, so that it is clear that the repeal of said sec-
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tion could have no application whatever to the status

of this proceeding. Irrespective of that, however,
Section 1106 clearly discloses that it was the policy

of Congress, when it adopted the Act of 1926, to put
an end to sale demands by declaring that the liability

terminated with the bar of the statute, and likewise

demonstrates that the incorporation of the limitation

as an integral part of Section 318 was done pursuant
to the intention of Congress to leave no doubt that

taxes under prior acts had to be determined within

the time therein specified, otherwise the authority so

to do ended.

Since, under Sections 318 and 1106 (a), the power

of assessment terminated on August 1, 1926, it fol-

lows that no liability could thereafter, or at the date

of the commencement of this proceeding, be asserted

against a transferee upon a liability which no longer

existed or was enforceable against the estate, the ex-

ecutrix, or the petitioner as transferee.

4. IRRESPECTIVE OF OTHER CONSIDERATIONS, THIS PRO-

CEEDING IS BARRED BY THE LIMITATION CONTAINED
IN SECTION 316.

Section 316 of the Revenue Act of 1926, in so far as

material to this proceeding, provides as follows:

'^(a) The amounts of the following liabilities

shall, except as hereinafter in this section pro-

vided, be assessed, collected, and paid in the same

manner and subject to the same provisions and

limitations as in the case of a deficiency in a tax

imposed by this title (including the provisions in

case of delinquency in payment after notice and
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demand, tlie provisions authorizing distraint and
proceedings in court for collection, and the pro-
visions prohibiting claims and suits for refunds) :

''(1) The liability, at law or in equity, of a
transferee of pro])erty of a decedent or donor, in

respect of the tax (including interest, additional

amounts, and additions to the tax provided by
law) imposed by this title or by any prior estate

tax act or by any gift tax act.

'^ (2) The liability of a fiduciary under Section

3467 of the Revised Statutes in respect to the pay-
ment of any such tax from the estate of the de-

cedent or donor.

''Any such liability may be either as to the

amount of tax shown on the return or as to any
deficiency in tax.

"(b) The period of limitation for assessment

of any such liability of a transferee or fiduciary

shall be as follows:

''(1) Within one year after the expiration of

the period of limitation for assessment against

the executor or donor; or

''(2) If the period of limitation for assess-

ment against the executor expired before the

enactment of this act but assessment against the

executor was made within such period,—then

within six years after the making of such assess-

ment against the executor, but in no case later

than one year after the enactment of this act."

* * -jf * * * *

''(d) This section shall not apply to any suit

or other proceeding for the enforcement of the

liability of a transferee or fiduciary pending at

the tune of the enactment of this act."
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Section 316 by its terms purports to be procedural

only, and was enacted for the purpose of extending

the administrative processes of assessment and dis-

traint to transferees of property of taxpayers, so

that the Commissioner would not be dependent upon

court proceedings for the enforcement of any liability

properly imposed upon any such transferee.

Wire Wheel Corporation of America v. Com-

missioner, supra;

Phil Gleichman v. Commissioner, supra; and

United States v. Greenfeld Tap d- Die Cor-

poratio7i, 27 Fed. (2d) 933 (which was ap-

proved in Treasury Decision 4196).

The Board of Tax Appeals concluded that subdi-

vision (b) (1) of Section 316 extended the period for

assessment of petitioner one year after August 1,

1926, irrespective of the plain and unambiguous lan-

guage of Sections 318 and 1106 declaring that the

liability was upon said date both barred and extin-

guished.

The Revenue Act of 1926 involved two radical

changes in the revenue policy of the United States:

first, the limitation applicable to estate taxes under

prior acts was, by the provisions of Section 1322 of

the Act of 1921, four years after the tax became due,

and in and by Section 310 of the Revenue Act of 1926,

a period of three years was specified for all taxes im-

posed under Title III of the Revenue Act of 1926;

and second, until the enactment of Section 1106 (a) of

the Act of 1926, a liability for any tax accrued to the

United States never became extinguished. By incor-
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porating Section 1106 (a) in the Ar-t of 1926, Con-

gress for the first time declared that once the assess-

ment of a liability had become barred by limitation,

the liability itself was thei-eby extinguished.

Under Section 318 (a) of the Act of 1926, the

right to impose estate taxes mider prior acts was re-

tained by the Commissioner to the extent therein set

forth, and as already shown, the four-year period of

limitation was incorporated in that section. So it is

clear that the fundamental change in policy effected

with respect of taxes under Title III of the Act of

1926 was not intended to either enlarge or reduce the

period of limitation for taxes under prior acts.

If any conflict were presented betw^een the limita-

tion specified in Section 316 and the limitation on the

powTr of the C^onunissioner under Section 318, that

conflict nuist be resolved in favor of the petitioner

and against the Government.

Gould V. Gould, 245 U. S. 151

;

United States v. Magnolia Petroleum Co., 276

U.S. 160;

B,iissell V. United States, 278 U. S. 181

;

Botvers v. N. Y. d- Albany Co., 273 U. S. 346.

If there were any doubt that statutes of limitation

contained in taxing acts are to be construed in favor

of the taxpayer and against the Govermnent, that

doubt was removed in the case of United States v.

Updike, supra, where the court said:

''It may be that the saving clause was not

strictly necessary, but was inserted from excessive

care to put the right of the taxpayer beyond dis-
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pute. In any event, we think this is the fair in-

terpretation of the clause, and the one which must
be accepted, especially in view of the rule which
requires taxing acts, including provisions of lim-

itation embodied therein, to be construed liberally

in favor of the taxpayer." (Italics ours.)

Quite irrespective of rules of construction, we sub-

mit that a reading of Section 316 in the light of its

purpose wdll disclose that there is no support therein

for the construction placed upon the section by the

Board. Subdivision (a) is the only provision of the

section wherein there is an authorization of its pro-

cedure. It is in and by subdivision (a) that the pro-

cesses of assessment and distraint are extended to

transferees, and it is therein provided that the lia-

bility of a transferee shall, except as later provided

in the section,

"be assessed, collected, and paid in the same man-
ner and subject to the same provisions and limita-

tions as in the case of a deficiency in a tax im-

posed, by this title/' (Italics ours.)

Had there been no exceptions later incorporated in

the section, subdivision (a) would have extended the

administrative processes to transferees upon the con-

dition that the Commissioner assess the tax within

three years after the tax became due. In the present

proceeding the section could not be given any effect

whatever, for the reason that by subdivision (a), the

period of limitation would have expired on August

1, 1925, or several months before the Act of 1926 was

adopted.
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There are two exceptions to subdivision (a), found

in subdivisions (b) (!) and (2). Subdivision (b)

(2) can have no j)ossible application to this pro-

ceeding, for the reason that it is only operative in the

event the period for the assessment of the executor

of the estate exjoired before the enactment of the Act

and an assessment was in fact made. Since the limi-

tation did not expire against the estate and the ex-

ecutrix until August ], 1926, and furthermore, there

was no assessment outstanding against the estate prior

to the enactment of the Act, it is clear that subdivi-

sion (b) (2) is by its own provisions eliminated.

Nowhere in Section 316 is there any reference to

any specific Revenue Act, excepting Title III of the

Revenue Act of 1926. Title III is referred to only to

prescribe the procedure which the Commissioner

shall adopt in assessing transferees, and the period

of time within which he may make such assessments.

In other words, so far as limitations are concerned,

it directly prescribes a period or lapse of time as dis-

tinguished from a reference to any particular statute

of limitation. Subdivision (b) (1) provides that the

Commissioner ma}" assess transferees within one year

after the expiration of the period of limitation for

the assessment of the executor or the donor. Here

again, there is designated a period or lapse of time

without reference to any particular statute of limita-

tions. By adding together the three-^^ear period speci-

fied in subdivision (a) and the one-year period speci-

fied in subdivision (b) (1), making a total of four

years for the imposition of assessments upon trans-

ferees, it follows that the period thus specified with
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reference to prior acts is precisely the same as that

contained in Section 318, which constitutes a limita-

tion upon the power of the Commissioner to assess

taxes under prior acts against any person whatso-

ever.

Had Congress intended by the language used in

subdivision (b) (1) to incorporate the several statutes

of limitation affecting each of the prior estate tax

acts, it would have adopted the same procedure as

used in other sections of the Act of 1926, wherein it

expressly appears that Congress had in mind particu-

lar statutory provisions bearing upon each particular

situation. As illustrative of this, reference may be

made to Section 277 of the Act of 1926, w^herein Con-

gress has provided that said section shall apply ''ex-

cept as provided in section 278." Again it is provided

that Section 310 shall control "except as provided in

Section 311." The general limitation applicable to

prior years' taxes contained in Section 1109 of the

Act is controlling ''except as provided in Sections

277, 278, 310, and 311." Considering the infinite de-

tail and care w^ith which Congress enacted the Reve-

nue Act of 1926, if it had intended by the use of the

term "within one year after the expiration of the

period of limitation for assessment against the ex-

ecutor or donor," to incorporate or exclude the lim-

itations contained in Re\"ised Statute 3182, Section

1322 of the Act of 1921, Section 1009 of the Act of

1924 and Section 1109 (a) of the Act of 1926, it would

have done so in no uncertain terms. The very fact

that it did not do so, but on the contrary made the

basis of the limitation contained in that section the
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taxes under the Act of 1926, j)lus one year, shows

that it was dealing with and intended to deal with a

period of time without reference to particular statu-

tory enactments, and at all times had in mind the

express limitation of four years upon the authority

of the Commissioner to assess taxes as provided by
Section 318.

If the Board had given any consideration to the

settled rule of construction that tax statutes, includ-

ing periods of limitation provided for therein, must

l)e strictly construed in favor of the taxpayer and

against the Government, it could not have concluded

that Section 316 is inconsistent with or supersedes the

limited grant of power to the Commissioner contained

in Section 318.

Under the doctrine of the Updike case, the peti-

tioner is a taxpayer so far as any liability sought to

be imposed under Section 316 is concerned, and

clearly this proceeding was barred on August 1, 1926,

when the bar of Sections 318, 1106, and 1109 became

final both as to the estate and all persons mterested

therein.

5. THE APPLICATION OF SECTION 316 TO THE PETITIONER

DEPRIVES HER OF PROPERTY WITHOUT DUE PROCESS

OF LAW AND DENIES TO HER THE EQUAL PROTECTION

OF THE LAW.

By the terms of Section 318 of the Act of 1926, the

authority of the respondent to assess additional tax

under Title IV of the Revenue Act of 1918, with

respect of the Estate of A. C. Bamngartner, deceased,
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terminated August 1, 1926. This proceeding to assess

the petitioner was commenced on January 14, 1927,

or some six months after the expiration of the time

provided in said section.

Section 1200 of the Act of 1926 preserved the

authority of the Govermnent to assess taxes *^ ac-

crued" under Title IV of the Act of 1918, but only

to the extent and in the manner provided in Section

318, so that it is clear that if Section 318 is disre-

garded, as it was by the Board in its decision herein,

there is no authority for the assessment of any such

tax under said title.

Section 318 authorized the assessment of any such

tax ''to the person liable," but apart from such ex-

press inclusion of everyone liable for the tax, it was

held in United States v. Updike, supra, that a trans-

feree of propert}^ is entitled to the benefit of the right

and status of the taxpayer, and that

"it puts no undue strain upon the word 'tax-

payer' to bring within its meaning that person

whose propert}', being impressed with a trust to

that end, is subjected to the burden."

Since Section 318 did not authorize the levy of an

assessment against the petitioner after August 1, 1926,

no citation of authority is necessar}^ to establish that

the assessment of such tax against her after that date

denies to her due process of law and the equal pro-

tection of the law, contrary to the Fifth Amendment

of the Constitution of the United States.

The decision of the Board herein is predicated either

upon the theory that the liability of a transferee is
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essentially different from that of an estate or an

executrix, which theory was rejected as unsound in

the Updike case, or upon the theory that the pro-

cedural provisions of Section 316 eliminate an em-

powering statute such as Section 318.

Subdivision (a) of Section 316 declares that its

procedure relates to the enforcement of the liability

existing *'at law or in equity" of a transferee. As

held in the Updike case, a proceeding against a trans-

feree is to impress the property received from the

transferor, such as an estate, with a tax liability. It

does not purport to create or define any such liability,

for if it did, it would be hopelessly in conflict with the

provisions of Section 318 and would be an empower-

ing and not a procedural statute at all. The rule that

a statute must be construed, if possible, so as to give

the provisions of all of its sections effect, and in

favor of and not against the taxpayer, demonstrates

the error of the construction adopted by the Board.

Nor is there anything in Section 316 to justify the

construction that it retroactively recreates and per-

petuates a liability after the period for its assessment

imder Sections 318 nnd 1109 has passed. Earlier in

this discussion, it has been sho\^^l that the additional

year allow^ed by sul^division (b) (1) was intended to

preserve the same period of limitation for assess-

ment of transferees theretofore existing with respect

of transferors, and as incorporated in Section 318;

and also that subdi^dsion (b) (2) merely relates to

collection in the circumstances there provided, and by

its own terms excludes this proceeding. Furthermore,

subdivision (d) exempts from the section any pro-
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ceedings for the enforcement of a liability of a trans-

feree or fiduciary pending at the time of the enact-

ment. There is nothing in the section recreating a

liability, or when rightly construed, inconsistent with

the limited authorization contained in Section 318.

In the absence of express legislative direction, which

is negatived by such provisions of Section 316, it wdll

not be given a retroactive effect or be construed to

change the status of claims fixed in accordance with

earlier statutes.

Eussell V. Umted States, 278 U. S. 181.

This proceeding is not one to collect a debt, but one

to impress property received from an estate with an

equitable charge for tax arising from a claim that

the estate had not discharged its liability under Title

IV of the Act of 1918. Even conceding for argument

that respondent was relieved of the provisions of

Section 407 of the Act of 1918, certainly his only au-

thorization was that contained in Section 318, and ter-

minated August 1, 1926. The denial of due process

and equal protection, therefore, flows from the fact

that the respondent acted in violation and beyond the

authorization of Section 318.

A construction of a taxing act may be ^'so arbitrary

and capricious as to amount to confiscation and offend

the Fifth Amendment," and in any view of this case,

it is submitted that the construction placed upon Sec-

tion 316 by the Board of Tax Appeals recreating or

perpetuating a liability which the respondent had no

authority to assess, is so arbitrary and capricious as

to deny to the petitioner due process and the equal
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protection of the law ^laranteed to lier by the Fifth

Amendnnent of the Constitution of the United

States.

Nichols V. Coolidge, 274 U. S. 531.

6. THIS PROCEEDING OPERATES TO IMPOSE A DIRECT TAX
UPON PROPERTY OF THE PETITIONER.

Title IV of the Revenue Act of 1918 imposed an

excise or indirect tax upon the estate of the decedent

measured by the value of the property in the estate

at the time of the decedent's death. Due to the local

interpretation of the community property doctrine of

California, the wife's share of the commmiity prop-

erty is brought into the estate for purposes of said

tax.

Talcott V. United States, 23 Fed. (2d) 897.

Regardless, however, of the measure of the tax, the

resulting imposition in any event is an indirect or

excise tax upon the j^rivilege of transmitting property

from the decedent.

Under Sections 318 and 1106 of the Act of 1926, the

authority of the respondent to assess any further in-

direct or excise tax under Title IV of the Act of 1918

was dependent u])on a compliance with the provisions

of Section 318. He did not make any further assess-

ment within the time provided by that section. In

an earlier subdivision we have shown that when this

proceeding' was commenced, the respondent enter-

tained the theory that the so-called liability of a trans-

feree of property of an estate is not a tax liability in
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tlie sense that its exaction would be affected by the

provisions of Title lY of the Act of 1918. Such

theory, however, having* been rejected in the Updike

case, forces the conclusion that this proceeding was

commenced without authorization, if designed to im-

pose a further excise or indirect tax under Title lY
of the Act of 1918, or tliat it amounts to the imposi-

tion of a direct tax, void for want of apportionment

as required by subdivision 4 of Section 9 of Article I

of the Constitution of the United States.

IV.

CONCLUSION.

It is respectfully submitted that the decision of the

Board of Tax Appeals should be reversed with direc-

tions to dismiss this proceeding against the petitioner.

Dated, San Francisco,

May 4, 1931.

Respectfully submitted,

Chickering & Gregory,

Walter C. Fox, Jr.,

Attorneys for Petitioner,
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 6379

Lulu Vance Baumgartxer, petitioner

V.

Commissioner of Internal Revenue, respondent

UPON PETITION TO REVIEW AN ORDER OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR RESPONDENT

PREVIOUS OPINION

The only previous opinion in this case is that of

the United States Board of Tax Appeals (R.

34-42), which is reported in 21 B. T. A. 623.

JURISDICTION

The case involves Federal estate taxes, deter-

mined with respect to the Estate of A. C. Bauin-

gartner, Deceased, and asserted against the peti-

tioner, as a transferee of the property of the dece-

dent. This appeal is taken from a decision of the

Board of Tax Appeals entered December 13, 1930.

(R. 43.) The case is brought to this Court by a

(1)



petition for review filed January 12, 1931 (R.

46-55), pursuant to sections 1001, 1002, and 1003 of

the Revenue Act of 1926, c. 27, 44 Stat. 9, 109-110.

QUESTIONS PRESENTED

1. Whether Section 316 of the Revenue Act of

1926 is in conflict with the Constitution.

2. Whether respondent is precluded from pro-

ceeding against petitioner, as transferee, by reason

of the fact that he did not procure a judgment or

issue a warrant of distraint against the estate of

the decedent.

3. Whether respondent is precluded from recov-

ering from petitioner by reason of the facts that

he erroneously determined, in 1925, that there was

no deficiency in tax, and that he abated an addi-

tional assessment made against the decedent's

estate.

4. W^hether an assessment of petitioner's liabil-

ity, as transferee, is barred by the Statute of

Limitation.

STATUTES INVOLVED

Revenue Act of 1918, c. 18, 40 Stat. 1057

:

Sec. 401. That * * * a tax equal to the

sum of the following percentages of the

value of the net estate * * * is hereby

imposed upon the transfer of the net estate

of every decedent dying after the passage of

this Act, whether a resident or nonresident

of the United States

:



Sec. 406. That the tax shall be due one

year after the decedent's death; * * *

Revenue Act of 1921, c. 136, 42 Stat. 227

:

Sec. 1322. That all internal revenue taxes,

except as provided in section 250 of this Act,

shall, notwithstanding the provisions of sec-

tion 3182 of the Revised Statutes or any
other provision of law, l)e assessed within

four years after such taxes became due, but

in the case of fraud with intent to evade tax

or willful attempt in any manner to defeat

or evade tax, such tax may be assessed at

any time.

Revenue Act of 1926, c. 27, 44 Stat. 9:

Sec. 808. (a) If the Commissioner deter-

mines that there is a deficiency in respect of

the tax imi30sed by this title, the Commis-
sioner is authorized to send notice of such
deficiency to the executor by registered mail.

AVithin 60 days after such notice is mailed
(not counting Sunday as the sixtieth day),
the executor may file a petition with the

Board of Tax Appeals for a redetermination

of the deficiency. Except as otherwise pro-

vided in subdivision (d) or (f) of this sec-

tion or in section 312 or 1001, no assessment
of a deficiency in respect of the tax imposed
by this title and no distraint or proceeding
in court for its collection shall be made,
begun, or prosecuted until such notice has
been mailed to the executor, nor untU the
expiration of such 60-day period, nor, if a
petition has been filed with the Board,



until the decision of the Board has become
final. * * *

Sec. 316. (a) The amounts of the follow-

ing liabilities shall, except as hereinafter

in this section provided, be assessed, col-

lected, and paid in the same manner and
subject to the same provisions and limita-

tions as in the case of a deficiency in a tax

imposed by this title (including the provi-

sions in case of delinquency in payment after

notice and demand, the provisions authoriz-

ing distraint and proceedings in court for

collection, and the provisions prohibiting

claims and suits for refunds)

:

(1) The liability, at law or in equity, of a

transferee of property of a decedent or

donor, in respect of the tax (including in-

terest, additional amounts, and additions to

the tax provided by law) imposed by this

title or by any prior estate tax Act or by any
gift tax Act.*****

' Any such liability may be either as to the

amount of tax shown on the return or as to

any deficiency in tax.

(b) The period of limitation for assess-

ment of any such liability of a transferee or

fiduciary shall be as follows

:

(1) Within one year after the expiration

of the i^eriod of limitation for assessment

against the executor or donor |
* * ******

(c) The running of the period of limita-

tion U23on the assessment of the liability of



a transferee or fiduciary shall, after the

mailing of the notice under subdivision (a)

of section 308 to the transferee or fiduciary,

be suspended for the period during which

the Conunissioner is prohibited from mak-
ing the assessment in respect of the liability

of the transferee or fiduciary, and for 60

days thereafter.*****
(e) As used in this section, the tenn

** transferee" includes heir, legatee, devisee,

and distributee.*****
Sec. 318. (a) If after the enactment of this

Act the Commissioner determines that any
assessment should be made in respect of any
estate or gift tax imposed by * * * the

Revenue Act of 1918 * * * or by any
such Act as amended, the Commissioner is

authorized to send by registered mail to the

person liable for such tax notice of the

amount proposed to be assessed, which notice

shall, for the purposes of this Act, be con-

sidered a notice under subdivision (a) of

section 308 of this Act. In the case of any
such determination the amount which should

be assessed (whether as deficiency or addi-

tional tax or as interest, penalty, or other

addition to the tax) shall be computed as if

this Act had not been enacted, but the

amount so computed shall be assessed, col-

lected, and paid in the same manner and

subject to the same provisions and limita-

tions * * * as in the case of a deficiency



in the tax imposed by this title, except that

ill the case of an estate tax imposed

by * * * the Revenue Act of 1918,

* * * or by any such Act as amended,

the period of limitation prescribed in sec-

tion 1109 of this Act shall be applied in lieu

of the period prescribed in subdivision (a)

of section 310.

Sec. 1109. (a) Except as provided in sec-

tions 277, 278, 310, and 311—
(1) Notwithstanding the provisions of

section 3182 of the Revised Statutes or any

other provision of law, all internal-revenue

taxes shall (except as provided in paragraph

(2) or (3) of this subdivision) be assessed

wdthin four years after such taxes became

due, and no proceeding in court wdthout as-

sessment for the collection of such taxes

shall be begun after the expiration of five

years after such taxes became due.

STATEMENT OF FACTS

The facts were found by the Board of Tax Ap-

peals as follows (R. 36-37) :

The petitioner is a resident of Oakland,

Cal., and the widow and duly qualified and
acting executrix of the last will and testa-

ment of A. C. Baumgartner, who died

August 1, 1921. On April 20, 1922, the pe-

titioner as such executrix filed a Federal

estate tax return and reported therein that

one-half of all the property described in the

same was community property of petitioner,



exempt from estate tax, and that the net

estate of the decedent subject to estate tax

was $112,888.38, on which the estate tax,

$1,757.77, was paid.

On March 12, 1923, the respondent notified

petitioner in writing that a redetermination

of tax due from said estate had been made
and that the net estate had been determined

by him to have a vahie of $294,179.35, inclu-

sive of all of said comrrmnity property, and
that an additional tax of $5,509.40 was as-

sessed against said estate, of which the siun

of $194.02 was assessed by reason of his in-

creasing the appraised value of said estate

and the balance, $5,315.38, was assessed by
reason of the inclusion as a part of the net

estate of said decedent of said community
property of petitioner.

The petitioner paid the $194.02, but in

behalf of said estate filed a claim in abate-

ment against said assessment in the sum of

$5,325.38 upon the ground that the comnm-
nity property of the petitioner was not sub-

ject to Federal estate tax.

On February 18, 1925, the claim in abate-

ment to the amoTint of $5,297.38 was allowed.

The rejected portion w^as paid on March 30,

1925.

Under and by virtue of decedent's will,

one James Vance received a legacy in the

simi of $5,000, the petitioner as a legatee and
devisee receiving the residue of the assets

of the decedent's estate, the value of which

distributed to her on December 27, 1922, was
60697—31 2
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in excess of the amount, with interest, pro-

posed for assessment as a liability against

the petitioner. All known assets of de-

cedent's estate were distributed as stated

and none have since been shown to exist,

though the estate is kept open so that in the

event further property is found it might be

distributed without further probate pro-

ceedings.

All the facts essential to a full, fair, and

final determination of the estate-tax liability

under the Revenue Act of 1918 of said es-

tate, or said executrix and petitioner, were

before the respondent prior to and at the

time he allowed said claim in abatement,

and prior to the receipt of the letter mailed

January 14, 1927, petitioner had no notice

of respondent's intention to change his prior

ruling upon said claim in abatement and

make the proposed assessment against her

as a transferee of property of decedent.

In addition to the above Findings, the Board

found in its opinion that the deficiency letter of

respondent, notifying petitioner of the proposed

assessment against her as transferee, was mailed

January 14, 1927, within one year after the expi-

ration of the period of limitation for assessment

against the executrix of decedent's estate. (R. 40;

see also R. 13-15.)

At the hearing before the Board Mr. Fox, attor-

new for petitioner, made the following admission

and stipulation (R. 32, 33) :



Now, further, I will say tlii:s: That al-

though the estate has not been closed, it is

the piaetic^e of our offiee not to close them.

At the time this decree of distribution was

entered by the court on Deceniber 27, 1922,

we distributed all of the pioperty we then

knew of.

The purpose of keeping the estate open

is, in the event of further property being

found, it is distributed without further pro-

bate proceedings.

* * * * *

Mr. Mather. * * * In other woids,

your last remark amounts to the fact that the

estate has no property now, so far as you

know ?

Mr. Fox. That is right.

On December 13, 1930, the Board of Tax Appeals

ordered and decided that the liability of petitioner,

as transferee, in respect of the Estate tax of A. C.

Baumgartner, is $5,297.38, together with interest

thereon as provided by law. (R. 43.)

SUMMAHY OF ARGUMENT

Section 316 of the Revenue Act of 1926 does not

create an}- now liabilit}^; it merely provides a new

remedy for enforcing the existing "liability at

law or in equity" of a transferee of property of

a decedent's estate. Petitioner is equitably liable

for payment of the tax deficiency due from the

Estate of A. C. Baumgartner because that estate

is in^;olvent and she received a distribution of prop-
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erty having a greater value than the amount of

the tax. The constitutionality of the procedure

which is being employed to collect the deficiency

from petitioner was determined by the Supreme

Court in Phillips v. Coimnissioner, decided May 25,

1931.

It was unnecessary for respondent to procure

a judgment or make an assessment against the

decedent's estate before proceeding against peti-

tioner, for it is conceded that there was no prop-

erty left in the estate from which the Govern-

ment's claim could have been satisfied. Moreover,

petitioner took the property impressed with a trust

in favor of the estate's creditors. Where a trust

exists, no judgment is necessary. Case v. Beaure-

gard, 101 U. S. 688.

Respondent is not precluded from recovering

from petitioner by reason of the fact that he errone-

ously determined, in 1925, that there was no defi-

ciency in tax. The liability could be redetermined

and deficiencies could be assessed at an}^ time within

the period of the Statute of Limitation. Commis-

sioner V. Porter, 51 S. Ct. 416; Levy v. Commis-

sioner (C. C. A. 9th), decided April 13, 1931.

Recovery from petitioner was not barred by the

Statute of Limitation for the deficiency was as-

serted against her within one year after the expira-

tion of the period of limitation for assessment

against the executrix of the decedent's estate. Sec-

tion 316 (b), Revenue Act of 1926.
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ARGUMENT

Section .316 of the Revenue Act of 1926 is constitutional

It provides summary procedure for enforcing the equi-

table liability of petitioner

It is an established principle that, where a claim

against a deceased person matures and comes into

being as an actionable demand after the deceased's

estate has been administered and after the assets

have been distributed, the claimant can recover from

the heirs or devisees receiving such assets, by a suit

in equity. Rankin v. City of Big Rapids (C. C. A.

6th), 133 Fed. 610; Rankin v. Herod (S. D. N. Y.),

140 Fed. 661 ; Davisi v. Van Sands (D. Conn.), Fed.

Cas. No. 3655 ; Starr v. Weir, 35 Ohio App. 374, 172

N. E. 537, petition in error dismissed, 121 Ohio St.

626, 172 N. E. 381 ; Clifton v. Clifton, 54 Fla. 535,

45 So. 458; State v. Bums (Mo. App.), 107 S. W.
1094; City of Springfield v. Clement, 205 Mo. App.

114, 225 S. W. 120, reversed on other grounds, 296

Mo. 150, 246 S. W. 175; Chitty v. Gillette, 46 Okla.

724, 148 Pac. 1048 ; State v. Northrop, 93 Conn. 558,

106 Atl. 504; Von Lingen v. Field, 154 Md. 638, 141

Atl. 390. See also 18 C. J. 954, notes 11 and 12 ; 24

C. J. 540, note 18; L. R. A. 1916 A, note p. 1185,

1189.

The equitable liability of the distributees is

founded upon the principle that they have received

property which is charged with the papnent of the

legal liabilities of the deceased, and that they hold
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the property as trustees for the benefit of the de-

ceased's creditors. State v. Burns, supra; Starr

y. Weir, supra. The theory upon which the equity

courts proceed is explained by the Circuit Court of

Appeals for the Sixth Circuit, in Rankin v. City

of Big Rapids, supra, as follows (p. 680-681)

:

It is unnecessary to go into argument to

vindicate the principle of equity to which

the complainant appeals. "Legatees," says

Story, "are always compellable to refund in

favor of creditors; because the latter have

a priority of right to satisfaction out of the

assets." 1 Eq. Jurisp. § 92. In Noel v.

Robinson, 1 Vern. 90, 94, the Lord Chan-

cellor said*: "The common justice of this

court will compel a legatee to refund. It is

certain that a creditor shall compel a legatee

to refund." The legatee ought not to hold

as a gift from the estate that which belongs

to the creditors.

Liability, founded on the same principle, is

created in stockholders of a corporation where the

corporation divests itself of all its assets by dis-

tributing them among the stockholders. Pierce v.

United States, 255 U. S. 398. It is now beyond dis-

pute that such liability extends to the payment of

taxes and that the Federal Government can, by a

suit in equity, follow tlie assets of a dissolved cor-

poration into the hands of the stockholders. Pann

V. United States (C. C. A. 9th), 44 F. (2d) 321;

United States Y. Garbutt (C. C. A. 10th), 35 F.

(2d) 924, and cases there cited; United States v.



13

Updike (C. C. A. 8tli), 8 F. (2(1) 913, certiorari

clenie(l,271U. S. 601.

Section 316 of the Revenue Act of 1926 does not

create any new liability; it merely provides the

United States with a new remedy for enforcing the

existing "liability at law or in equity." The

quoted w<>i*ds are employed in the statute to de-

scribe the kind of the liability to whicli the new

remed}^ is to be ay)plied. The obligation to be en-

forced is the liability for the tax imposed upon the

decedent's estate, although it is sought to be en-

forced not directly against the estate, but against

its distributees. The aim in the one case, as in the

other, is to enforce a tax liability. United States

V. Updike, 281 U. S. 489, 494.

Section 316 provides that the liability of the

transferee shall be enforced in the same manner as

that of any delinquent decedent's estate. The pro-

cedure prescribed is thus the same as that pre-

scribed by section 308 of the Revenue Act of 1926,

supra, for use in making collection from an estate

before distribution. As applied directly to 'the

estate, the constitutionality of such procedure is

not now assailed. The validity of such procedure

was recognized by this Court, without question, in

Levy V. Coynniissioner, No. 6299, decided April 13,

1931.

The procedure also is identical with that ju'o-

vided by section 280 of the Revenue Act of 1926

for collecting income and excess-profits taxes from

transferees, including the collection of such taxes
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from heirs, legatees, or devisees of a deceased tax-

payer. Section 280 (f), Revenue Act of 1926. The

constitutionality of such procedure was conclu-

sively determined by the Supreme Court in the

recent case of Phillips v. Commissioner, decided

May 25, 1931, to be found in United States Daily

for May 27, 1931. It is estimated that said de-

cision is controlling of the case at bar.

It is, of course, a settled principle of law that

every presumption is in favor of the constitution-

ality of an Act of Congress. Nicol v. Ames, 173

U. S. 509; Stratton's Independence v. Hotvhert, 231

U. S. 399 ; United States v. Bemiett, 232 U. S. 299

;

St. Louis S. W. Ry. v. Arkansas, 235 U. S. 350, 369.

II

Respondent was not required to take further action

against the decedent's estate before proceeding against

petitioner as transferee

Petitioner contends that even if the procedure

prescribed by section 316 is valid, it could not be

employed until after respondent had procured a

judgment or entered an assessment against the

decedent's estate, and had made a fruitless attempt

to collect the same. That contention was consid-

ered by the Board of Tax Appeals, and disposed

of on the ground that all known assets of the estate

had been distributed, that there were no assets in

the estate which could have been applied in satis-

faction of the Government's claim, and that, in such
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circiiinstances, respondent was excused ivom tak-

ing further action against the estate.

I^he principle upon wliich the Board acted was

approved by the Supreme (Jourt in Case v. Beau-

regard, 101 U. S. 688. In that case the Court

said (p. 690) :

It is no doubt generally true that a cred-

itor's bill to subject his debtor's interests in

property to tlie payment of the debt must
show that all remedy at law had been ex-

hausted. And generally, it must be averred

that judgment has been recovered for the

debt; that execution has been issued, and
that it has been returned miUa bona. The
reason is that until such a showing is made,
it does not appear, in most cases, that resort

to a court of equity is necesary, or in other

words, that the creditor is remediless at

law. * * *

But, after all, the judgment and fruitless

execution are only evidence that his legal

remedies have been exhausted, or that he is

without remedy at law. They are nc^t the

only possible means of proof. The necessity

of resort to a court of equity may be made
otherwise to appear. Accordingly, the rule,

though general, is not without many excep-

tions. Neither law nor equity requires a

meaningless form, ^^Bona, sed impossihilia

non cog if lex." It has been decided that

where it appears by the bill that the debtor

is insolvent and that the issuing of an exe-

cution would be of no practical utility, the
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issue of an execution is not a necessary pre-

requisite to equitable interference. * * ******
But, witliout pursuing this subject fur-

ther, it may be said that whenever a creditor

has a trust in his favor, or a lien upon prop-

erty for the debt due him, he may go into

equity without exhausting legal processes or

remedies. Tappan v. Evans, 11 N. H. 311;

Holt v. Bancroft, 30 Ala. 193. Indeed, in

those cases in which it has been held that

obtaining a judgment, and issuing an exe-

cution, is necessary before a court of equity

can be asked to set aside fraudulent disposi-

tions of a debtor's property, the reason given

is that a general creditor has no lien. And
when such bills have been sustained without

a judgment at law, it has been to enable the

ci'editor to obtain a lien, either by judgment

or execution. But when the bill asserts a

lien, or a trust, and shows that it can be made
available only by the aid of a chancellor, it

obviously makes a case for his interference.

In United States v. FaivalJ, 16 F. (2d) 328, the

above rule was applied in a case wdiere the Gov-

ernment was proceeding against stockholders of a

dissolved corporation, to recover income and ex-

cess-protits taxes. Circuit Judge Hand, sitting in

the District Court for the Southern District of

New York, said

:

If it is proper to treat the distributed as-

sets of a dissolved corporation as a trust

fund for creditors, plainly there can be no
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need of ^ettiri^ judgment against tlie cor-

poration as a eondition precedent to a suit

like this. Where there is a trust, the cred-

itor may follow the res, without more. Case

V. Beauregard, 101 U. S. 688, 25 L. Ed. 1004.

That was the theory on which Updike v.

U. S., 8 F. (2d) 913 (C. C. A. 8), proceeded,

and, so far as the doctrine of the trust fund

is valid, the resvdt is inescapable. * * *

The rule that you nuist get judgment and
issue execution against a debtor as a condi-

tion precedent to following his assets into

the hands of transferees is not absolute. If

it is impossible to get judgment, or if, when
you get it, it is manifestly useless, equity

does not insist upon such an idle formal-

ity. * * * The condition is imposed in

accordance with the general equitable prin-

ciple that equity gives its remedy only when
the law fails, and it may be apparent that

the law has failed without insisting upon an

idle gesture.

The same rule was applied by the Circuit Court

of Appeals for the Second Circuit in Hatch v. Mo-

rosco Holding Co., decided May 18, 1931, reported

in C. C. H. Federal Tax Service, p. 8610. The rule

appears to have been accepted by this Court, with-

out question, in Pa}iu v. United States, supra. It

also was followed in all of the cases cited in the first

paragraph of Part I of this Argument, where cred-

itors of decedents' estates had proceeded against

the distributees.
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The case relied upon by petitioner to establish

a contrary rule is Wire Wheel Corporation of

America v. Commissioner, 16 B. T. A. 737, affirmed

(C. C. A. 2nd), 46 F. (2d) 1013. That case was dis-

tinguished by the Circuit Court of Appeals for the

Second Circuit in Hatch v. Morosco Holding Co.,

supra, wherein the Court said

:

* * * There the assessment was against a

merging corporation, and the law of New
York, which governed the effect of the

merger, prohibited an action against the

merging corporation for the debts of the

merged corporation without a prior judg-

ment and the return of an execution unsatis-

fied. This was a condition precedent to the

existence of liability of the merging corpo-

ration. Here there is no such condition

precedent.

It is submitted that for the reason set forth by the

Court the Wire Wheel Corporation decision is

clearly distinguishable.

In the present case it is conceded (R. 33-34)

that all known property of the decedent's estate

had been distributed and that no assets remained

in the estate from which the claim for taxes could

have been satisfied. Although the estate was not

closed but was held open to receive further prop-

erty, none appears to have been found in the period

of more than seven years prior to the filing herein

of the stipulation of facts. As stated in Part I of

this Argument, petitioner received property of the
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estate which was charged with a trust in favor of

the decedent's creditors. It is submitted that,

under such circumstances, it was unnecessary for

respondent to take further action against the

estate before proceeding against petitioner.

Ill

Respondent is not precluded from recovering from peti-

tioner by reason of his previous determination that

there was no tax deficiency

Petitioner has contended that resi^ondent should

not be permitted to assert the deficiency against

her, by reason of the facts that he erroneously

determined, in 1925, that there was no deficiency

due from the decedent's estate, and that he, at that

time, abated an additional assessment made against

the estate.

The weakness of such argument is that it is based

not upon the terms of the statute by which tax

liability is commonly measured, but upon the con-

duct of the parties. As stated by the Board in

Couzens v. Commissioner, 11 B. T. A. 1010, 1148,

to sanction such argument would result in having

individual tax liability depend, not upon the fac-

tors and means prescribed by Congress as applica-

ble to all, but upon the statements and conduct of a

particular Government officer in respect of each

individual.

In Botany Mills v. United States, 278 U. S. 282,

the Supreme Court pointed out that Congress had

provided a method by which tax liability might be
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definitely settled and that such settlement could not

be effected, therefore, by informal action on the

part of the Commissioner. The Court said

(p. 288) :

We think that Congress intended by the

statute to prescribe the exclusive method by
which tax cases could be compromised, re-

quiring therefor the concurrence of the

Commissioner and the Secretary, and pre-

scribing the formality with which, as a mat-

ter of public concern, it should be attested

in the files of the Commissioner's office; and

did not intend to intrust the final settlement

of such matters to the informal action of

subordinate officials in the Bureau. When
a statute limits a thing to be done in a par-

ticular mode, it includes the negative of any

other mode.

In L. Locwy & Son, Inc., v. Commissioner (C. C.

A. 2d), 31 F. (2d) 652, the Court applied the fore-

going decision to a case in which the Commissioner

sought to revise a taxpayer's liability after a pre-

vious adjustment which the taxpayer had accepted.

The Court there held that tax liability could be

redetermined and deficiencies could be assessed at

any time within the period of the statute of limita-

tions. To the same effect see Mcllhenny v. Com-

missioner (C. C. A. 3rd), 39 F. (2d) 356; Oak

Worsted Mills v. United States (Ct. Cls.), 38 F.

(2d) 699, affirmed 282 U. S. 409; Holmqidst v.

Blair (C. C. A. 8th), 35 F. (2d) 10; Austin Co. v.

Commissioner (C. C. A. 6th), 35 F. (2d) 910; Por-
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tevY. Commissioner (C. C. A. 3rd), 39 F. (2(1) 360,

reversed on other grounds, 51 S. Ct. 416.

In its opinion in the Porter case, supra, the

Supreme Court said:

* * * tlic Commissioner of Internal

Revenue first approved the deduction and
allowed a claim for refund of the propor-

tioned part of the tax, and then some time

later reopened the case, disallowed the de-

duction and redetermined the tax. The
court of appeals sustained the power of the

commissioner upon the authority of Mc-
Ilhenny v. Commissioner of Internal Reve-

nue, 39 F. (2d) 356 ; and was clearly right in

doing so.

This Court decided in Levy v. Commissioner, No.

6299, decided April 13, 1931, that the foregoing rule

is applicable to the redetermination of a deficiency

in an estate tax. That decision would appear to

control the case at bar.

IV

Recovery from petitioner is not barred by the statute of

limitation

Petitioner urges that recovery of the tax defi-

ciency can not be had from her, for the reason that

the claim was not asserted against her until after

the period for making recovery from the decedent's

estate had expired. Such argument is without

merit. It fails to consider that the statutory

period for proceeding against transferees under

section 316 of the Revenue Act of 1926, supra, is
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different from the period for proceeding against

the decedent's estate; and that the barring of

respondent 's remedy against the latter, does not, at

the same time, bar his remedy against the former.

As stated by the Board of Tax Appeals, the

decedent died August 1, 1921, and the tax on his

estate was due August 1, 1922. Section 406, Rev-

enue Act of 1918, supra. Four years were allowed

within which to determine and assert any deficiency

in the tax. Sec. 1322, Revenue Act of 1921, supra;

sees. 318 (a) and 1109, Revenue Act of 1926, supra.

Assessment and collection against the estate of the

decedent not being barred before the Revenue Act

of 1926 was passed (February 26, 1926) this pro-

ceeding against the transferee petitioner is not

barred, for that Act provides

:

Sec. 316. (b) The period of limitation for

assessment of any such liability of a trans-

feree or fiduciary shall be as follows

:

(1) Within one year after the expiration

of the period of limitation for assessment

against the executor or donor ;
* * *.

The Supreme Court's decision in United States

V. Updike, 281 U. S. 489, relied on by petitioner, is

not applicable to the present case. There the Court

stated (p. 491) that the only question considered

was "whether the suit having been brought more

than six years after the assessment, was barred";

it held that the six-year period of limitation for

collection after assessment applied to transferees

as well as to taxpayers. Here we are concerned
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with the period for making the assessment, and the

matter is governed by an express provision of the

statute relating to transferees.

Section 1106 of the Revenue Act of 1926 is not

applicable, for it can not be deemed to have made

ineffective the remedy provided by section 316 (b)

of the same Act. Moreover, said section was retro-

actively repealed by section 612 of the Revenue Act

of 1928.

CONCLUSION

The decision of the Board of Tax Appeals should

be affirmed.

Respectfully,

G. A. YOUNGQUIST,

Assistant Attorney General.
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Special Assistants to the Attorney General.

C. M. Charest,

General Counsel,

Bureau of Internal Revenue,

Allin H. Pierce,

Special Attorney,

Bureau of Internal Revenue.

June, 1931.

U. S eOVERNMENT PRINTING OFFICE: 191*





No. 6379
IN THE

United States Circuit Court of Appeals

For the Ninth Circuit v

Lulu Vance Baumgartner, Transferee,

Petitioner,

vs.

Commissioner of Internal Re\ienue,

Respondent.

PETITION FOR A REHEARING ON BEHALF OF PETITIONER.

Chickering & Gregory,

Walter C. Fox, Jr.,

Merchants Exchange Building, San Francisco,

Attorneys for Petitioner.

Fl LED

PAUU P. O-BRIEM.

Peknau-Walsh Pkixting Co. , Sax Feaxcisco





Subject Index

Page

Statement 2

Grounds for rehearing 1

T. There was no tax liability when this proceeding was
commenced 3

II. Section 401 of the Act of 1918 imposed a tax upon

estates, and not upon legatees or devisees as trans-

ferees 8

The trust fund doctrine is a proceeding supplementary

to execution, and therefore its application is de-

pendent upon an existing liability 10

Either an original liability must exist, or it must have

been converted into a valid enforceable judgment 11

III. A statute may be constitutional, yet its application

bj' administrative oflRcials wholly unconstitutional... 15

Principles of construction require that tax statutes

be construed to uphold the rights of a taxpayer as

guaranteed by the Fifth Amendment 17

Prayei' l^'^

Certificate 19



Table of Authorities Cited

Pages

Bogart V. Porter Co., 193 Cal. 197 14

Geuder et al. v. Covnmissioner, 41 Fed. (2d) 308 5

Graham v. Goodcell, 51 S. Ct. 186. . . . 6, 12

Heiner v. Erie Coal & Coke Co., 42 Fed. (2d) 214 5

Huntley v. Gile, 32 Fed. (2d) 857 12

Knowltoii V. Moore, 178 U. S. 41 8

Levy V. Commissioner, 48 Fed. (2d) 725 12

Lewellyn v. Friek, 268 U. S. 238 16

May V. Heiner, 281 U. S. 238 16

Nichols V. Coolidgc, 274 U. S. 531 16

Pami V. United States, 44 Fed. (2d) 321 12

Pepsin Syrup Co. v. Schwaner, 35 Fed. (2d) 197 5

Phillips V. Commissioner, 282 U. S 15, 16

Pierce v. United States, 255 U. S. 398 10

Rankin v. City of Big Rapids, 133 Fed. 670 12

Reinecke v. Northern Trust Co., 49 S. Ct. 123 16

Sherman v. S. K. D. Oil Co., 185 Cal. 534 12,14

Shukert v. Allen, 273 U. S. 545 16

Spencer v. Anderson, 193 Cal. 1 14

Swan Land and (^attle Co. v. Frank, 148 U. S. 603 11

Union Trust Co. v. Wardell, 258 U. S. 537 16

United States v. Garbutt, 35 Fed. (2d) 924 12

United States v. John Barth Co., 27 Fed. (2d) 782 5

United States v. Pusey, 47 Fed. (2d) 22 7

United States v. Updike, 281 U. S. 489 3, 4, 7, 17

United States v. Wyman, Partridge & Co., 41 Fed. (2d)

886, 51 S. Ct. 196 4

Y. M. C. A. V. Davis, 264 U. S. 47 9



Table of Statutes Cited

Pages

United States Statutes:

Revenue Act of 1918, Title lY 1, 8, 10

Revenue Act of 1926:

Section 280 7

Section 316 2. 8. 7, 15

Section 318 (a) 17

Section 1106 (a) 1, 2, 4, 6, 7, 9, 15. 17

Revenue Act of 1928:

Section 611 6

Table of Constitutional Provisions Cited

Page

Constitution of the United States;

Fifth Amendment 16





No. 6.379

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Lulu Vance Baumcartner, Transferee,

Petitioner,

vs.

Commissioner of Internal Re\^nue,

Respondent.

PETITION FOR A REHEARING ON BEHALF OF PETITIONER.

To the Homorahle Curtis D. Wilbur, Presidiufj Judge,

the Hon orable William H. Sawtelle, A^xociate

Judge, and, the Honorable Jeremiah Neterer, Difi-

trict Judge, Judges of the Circuit Court of Ap-

peals for the Ninth Circuit:

The petitioner respectfully ])etitions this Honor-

able Court for a rehearing- of the above entitled pro-

ceedins^, and in support thereof and as grounds for

rehearing respectfully shows that this Honorable

Court erred in its opinion and order in not holding:

(1) That the liability for further estate tax imder

Title IV of the Revenue Act of 1918 u])on the Estate

of A. C. Baumgartner, Deceased, was extinguished by

the provisions of Section 1106 (a) of the Revenue Act

of 1926 on August 1, 1926;



(2) That a procedural revenue statute to facilitate

collection relates only to liabilities existing when a

proceeding thereunder is commenced; and

(3) That in and by this proceeding the petitioner

is deprived of property and denied due process and

the equal protection of the law contrary to the Fifth

Amendment of the Constitution of the United States,

by reason of the foregoing unwarranted interpretation

and application of Section 316 of the Revenue Act of

1926 to the ])urported liability herein asserted against

the petitioner.

STATEMENT.

The opinion and order filed herein holds that a

legatee or devisee of an estate is liable for a Federal

estate tax which may be imposed upon an estate mider

the Revenue Act of 1918, even although the claim was

never asserted against the estate, and at the time the

proceeding was commenced against such legatee as

transferee, the liability, by express proAdsion of stat-

ute, had been extinguished. Apart from fine legal dis-

tinctions, and regarding the proceeding from the

standpoint of a person who had every reason to be-

lieve that the extinguishment of the liability protected

her from unconstitutional impositions, the anomaly

of a decision holding that a procedural statute permits

the exaction of a tax when Section 1106 (a) of the

same Act unequivocally declares that there is no lia-

bility for such tax, warrants an explanation that is

not contained in the opinion.



The decedent died August 1, 1921, and every re-

quirement of tlie Aet of 1918 admittedly, as found by

the Board of Tax Appeals, was complied with by bis

estate. All taxes claimed by the Government from the

estate were promptly paid, and as held in Ignited

States V. Updike, 281 IJ. S. 489, a transferee or bene-

ficiary of an estate is entitled to every benefit and

intendment applicable to the estate or taxpayer. The

respondent simply changed his mind as to the tax-

ability of the wife's share of the community property,

and at the time he did so, he knew that he could not

proceed in Court against the petitioner, for the rea-

sons stated in United, States v. Updike. So by a very

strained and unauthorized construction of Section 316,

he commenced an assessment proceeding which re-

sulted in the j^etitioner being placed in the predica-

ment she now finds hereself.

I.

There Was No Tax Liability When This Proceeding- Was
Commenced.

It is conceded in the opinion that Section 316 is

merely a new statute for '^enforcing existing lia-

hiUty/'* Yet nowhere in the opinion is it explained

how the procedure could justify this proceeding when
there was no tax liability at the time it was com-

menced.

This is the first case ever presented to this or any

other Court involving the application of Section 316

under the circumstances here disclosed. Everv case

*ItaJics throiishout are ours.



cited in the opinion involved situations flowing from

some antecedent corporate relationship, and in each

one (except in United States v. Updike, where the

Court held there was no liability of the transferee)

there was, at the time of the commencement of the

proceeding, an existing liability of the corporation or

transferor, which naturally could be enforced against

the transferee in a timely proceeding, either under the

trust fund theoiy or the statutory procedure. This is

not such a case.

With the utmost respect to the Court, the opinion

herein fails to give due consideration to the change

in revenue policy arising from the adoption of Sec-

tion 1106 (a). Congress thereby expressly declared

that stale demands, which might arise from reasses-

ments, reinvestigations and redeterminations under

repealed statutes, such as the Act of 1918, should end,

by providing that in every case where the right to

impose a tax became barred by limitation, such fact

not only operated to bar the remedy, hut also to

extinguish the liability.

The Court of Claims, as well as the courts of several

circuits, have consistently held that Section 1106 (a)

of the Act of 1926 means exactly what it states, and

is applicable to facts as disclosed in this proceeding.

In United States v. Wynian, Partridge & Co., 41 Fed.

(2d) 886, the Court of Clauns held that Section 1106

(a) of the Act of 1926 was designed to extinguish

liability in precisely the type of case now before this

Court. Quoting from page 889 of its decision

:

''While some have criticized the language of

this section as not being clear, we think its mean-
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ing and purpose are plain. It was intended as a
statute of repose. It had no api>lication to what
had been done prior to its enactment, but it

warned the public officials that after it was
enacted the exaction of a payment upon a tax as
to which tlic statute of Innitations had run was
taking money from the taxpayer without any lia-
})ility on its part existing, or, in short, a collection
made where there was no debt. This construction
appears to us to be a reasonable one from every
point of view.

Section 1106 (a) of the 1926 act was repealed
as of the date of its enactment by the 1928 Reve-
nue Act but the rights of the plaintiff having
become vested they were not affected by this
repeal. See William Danzer & Co. v. Gulf R. R.,
268 U. S. 633, and the contention of the plaintiff
on this point must be sustained."

To the same effect are:

Gender et ah v. Commissioner, 41 Fed. (2d) 308,

at par. 3, p. 311;

Heiner v. Erie Coal d' CoJce Co., 42 Fed. (2d)

214 (reversed on the same point as the

Wyman case)
;

Pepsin Syrup Co. v. Selumner, 35 Fed. (2d)

197;

and

United States v. John Barth Co., 27 Fed. (2d)

782, at 784 (reversed on other grounds).

The decisions unequivocally recognize the change in
revenue policy resulting from the enactment of Sec-
tion 1106, and hold that in any case where the statute



of limitations ran in favor of the taxpayer during the

effective period of that section (as was the case here),

the liability became extinguished; and that once a

liability has been extinguished, it can not be recreated

by a mere procedural statute.

Although the Supreme Court in Graham v. Good-

cell, 51 Sup. Ct. 186, reversed certain of the cases

above cited, it did so upon the ground that the privi-

lege of suing a sovereign is a matter of grace, and

that the United States may extend such privilege upon

such conditions as it elects to impose. By the enact-

ment of Section 611 of the Revenue Act of 1928 it

withdrew its consent in the types of cases affected by

the provisions of that section. This, however, is not a

proceeding by a taxpayer to recover a tax, but one

initiated by the United States to impose a tax, and

therefore does not involve the application of that rule.

The Wyman case, from which the foregoing quota-

tion was taken, was reversed by the Supreme Court in

51 S. Ct. 196, at 197, because of the failure to correctly

apply Section 611 of the Act of 1928, but the attention

of this Court is especially directed to that portion of

the opinion of the Supreme Court wherein it is de-

clared that

''at the time the taxes were collected, there was
no liability on the part of the petitioners * * *"

which constitutes nothing more nor less than a direct

approval by the Supreme Court of the construction

placed upon Section 1106 (a) by the Court of Claims

and the Courts of the several circuits which have

construed that section.



Since it has been held repeatedly that under facts

identical with those disclosed in tliis proceeding, the

liability for the tax was extinguished under the pro-

visions of Section 1106 (a) and the opinion and order

herein read out of the Revenue Act of 1926 that sec-

tion, as though the same had never been a part of the

Act, it is submitted that this Court should grant a

rehearing and give effect to the will of Congress

expressed therein.

In United States v. Updike, supra, it is held that

the imposition of a tax, whether upon a taxpayer or a

transferee, is nothing more nor less than a proceeding

to collect a tax, and that the provisions of Section

280 (a companion section to 316) have to do with

assessment only, and not collection, and that a trans-

feree, like a taxpayer, may rely upon every section of

the Revenue acts applicable to taxpayers, tvhicli neces-

sarily include Section 1106 (a). In United States v.

Piisey, 47 Fed. (2d) 22, this Court recognized such

principle and permitted the defendant to urge a de-

fense available to the estate.

Both under the doctrine of the Updike case and

under the specific provisions of Section 1106 (a) of

the Act of 1926, no proceeding in Court for the col-

lection of a non-existent liability from the petitioner

could have been maintained by the Government after

August 1, 1926 ; and since Section 316 relates to assess-

ment proceedings only, it follows that there was no

liability for any tax which could be legally assessed

wdien this proceeding w^as commenced.



II.

Section 401 of the Act of 1918 Imposed a Tax Upon Estates,

and Not Upon Legatees or Devisees as Transferees.

The opinion herein declares that the tax imposed by

Section 401 of the Act of 1918 is a tax upon ''the

transferee" of the net estate of the decedent, as though

such tax were not one imposed upon the passing of

the property from the decedent, but rather one in the

nature of an inheritance tax upon the receipt of the

property by the beneficiaries. The conclusions, there-

fore, expressed in the opinion are predicated upon the

erroneous assiunption that Section 401 imposes a tax

upon transferees as distino;uished from estates of de-

cedents.

The distinction between inheritance and estate taxes

is set forth in Knoivlton v. Moore, 178 U. S. 41, at 65.

That decision is conclusive of the proposition that if

this were an inheritance tax, as the opinion indicates

it is, and not an estate tax, obviously the only conceiv-

able liability of a transferee under any circumstances

would be for a tax upon ]iis own bequest, and not for

a tax upon property of the estate and received by

other beneficiaries. This of itself justifies a rehearing

of this proceeding, so that the Court may c'ive effect

to the true nature of the tax, and the fact that it is a

tax imposed upon the estate and not upon the bene-

ficiaries or transferees theroo F.

Section 401 of the Act of 1918 expressly declares

that it is a tax upon the estate, and the duty of paying

the tax is, by the succeeding provisions of Title IV of

said Act, placed upon the estate and the executor. The



only remedies foi* its enforcement are distraint after

assessment or a proceeding in Court after a valid

demand upon the estate for the tax, neither of which

remedies was resorted to in this case, so far as the

present imposition is concerned, on or prior to August

1, 1926, for the simple reason that every demand of the

Government legally made against the estate was fully

satisfied and discharged.

In Y. M. C. A. V. Davis, 264 U. S. 47, it is directly

held by the Supreme Court, that the tax imposed by

said Section 401 is one upon the estate of the dece-

dent, and, therefore, an estate tax; and at page 50 it

is also held that it is not an inheritance tax such as

before the Court in Knotdton v. Moore. It is upon

that very basis that deductions for charitable or educa-

tional purposes are not allowed in the computation of

the tax where the beneficiary is a residuary legatee.

Consequently, it is clear that any liability of a trans-

feree for the tax must be i:)redicated upon a valid and

outstanding liability of the estate for the tax, and

that a suit or proceeding against a transferee is in

the nature of a proceeding supplementary to execution

to collect an existing liability of the estate which is

uncollectable from the estate for some reason cogniza-

ble in equity. Such proceedings do not create lia-

bilities, but merely facilitate the enforcement of a

liability existing independently and under some mire-

lated provision of law.

The respondent knew, as held in the Wijnian case,

that on August 1, 1926, the liability became extin-

guished, and that Section 1106 (a) was designed and
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intended by Congress to meet the precise situation

now before this Court, and to extinguish the liahility

once mid for all upon that date.

Treating the tax as an estate tax, it is manifest that

under no theory could there be a liability "at law or

in equity" after August 1, 1926, for a tax extinguished

on that date. The estate and all parties interested

therein were thereafter in precisely the same position

as though Section 401 of the Act of 1918 had never

been enacted.

The Trust Fund Doctrine is a Proceeding- Supplementary to

Execution, and Therefore its Application is Dependent Upon
an Existing Liability.

No reported case has been found by the petitioner in

which a transferee of a debtor, whether such debtor

be a corporation, estate or individual, was ever held

liable imder the trust fund theory for an indebtedness

of the debtor which did not exist at the time of the

commencement of the proceeding against the trans-

feree.

The trust fund doctrine, as held in Pierce v. United

States, 255 U. S. 398, one of the cases cited in the

opinion, is in essence an equitable proceeding com-

parable to proceedings supplementarif to execution,

and in that case there was no question but that a valid

judgment was outstanding against the corporate

debtor which could not be enforced by ordinary proc-

esses of law, and for that reason alone the trust fmid

theory could be resorted to. The Pierce case does not

hold, nor does any other well considered adjudicated

case, that where the liability of the debtor has termi-
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nated, mere execution proceedings, whether at law or

under the trust (niKl doctrine, can serve to recreate

the liability and impose it upon some third person, yet

if the opinion and order herein are upheld, it means

that under a procedural statute, or in a proceeding in

equity under the ti'ust fund theory, the moving party

is relieved of the obligation of establishing that the

debtor owed the money at the time the creditor elected

to proceed against the transferee.

Either an Original Liability Must Exist, or it Must Have Been

Converted into a Valid Enforceable Judgment.

The very fact tliat the controlling condition prece-

dent to the application of the trust fund doctrine in

equity is that the creditor shall reduce his claim to

judgment against the debtor and have execution re-

turned unsatisfied, and that the exception to the rule

is that only where it would be utterly useless to do

so is the creditor relieved of such obligation, demon-

strates that there must be an existing liability at the

time the tnist fund doctrine is resorted to, and further

that it is an extraordinary proceeding in the nature

of an executiou.

In Swan Lmid and Cattle Co. v. Frank, 148 U. S.

603, it was held that an unliquidated claim against a

corporation, although it had distributed its assets, did

not justify the application of the trust fmid theory,

because the corporation had not been dissolved, which

clearly demonstrates the principle that the liability

must be existing when such supplementar}^ proceed-

ings, w^hether in equity or under a statute, are taken to

collect the purported liability. In this proceeding it
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was shown that the estate was open and the executrix

qualified at the time this proceeding was commenced,

and furthermore was demonstrated that if the re-

spondent had a valid claim against the estate, he

should have and could have reduced it to the degree

of certainty required by equity jurisdiction.

None of the cases cited in the opinion having to do

with this subject are comparable upon the facts. In

Rankin v. City of Big Bapids, 133 Fed. 670, it clearly

appears that the liability of the debtor existed at the

time the proceeding was commenced. Huntley v.

Gile, 32 Fed. (2d) 857, did not involve any question

of liability for the reason that it was a suit against

the Government to recover a tax, which could not be

maintained under the doctrine of Graham v. Goodcell,

supra, and whether or not the liability was barred

when the tax was collected by the United States was,

therefore, immaterial. In Ihiited States v. Garhutt,

35 Fed. (2d) 924, there was an existing liability at the

time the proceeding was commenced, and in Pann v.

United States, 44 Fed. (2d) 321, it was conceded by

the appellant that the liability was not extinguished

by virtue of the statute of limitations or any other

statute, and that the question there decided was

whether or not the corporation had or had not earned

the income taxed. Levy v. Commissioner, 48 Fed.

(2d) 725, involved an action against an estate upon
an existing liability, and did not involve a transferee

at all.

In Sherman v. S. K. D. Oil Co., 185 C)al. 534, the

opinion in which case was written by the Presiding

Judge of this Court, creditors sought to enforce the
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liability of stockholders for unpaid subscrii)tion.s to

satisfy their claims. Three promissoiy notes were the

basis of the liability. It was held therein that creditors

had no right to enforce a liability for unpaid sub-

scriptions until the corporation became insolvent, and

in that particular case it did become insolvent on

November 30, 1911. The suit was commenced on Feb-

ruary 11, 1916, or after the cause of action on one

note had become barred as against the corporation by

limitation, and at page 544 of the opinion it is stated

til at the collection of such note was barred by reason

of the bar of the statute. At page 538 of the decision

the question is propounded whether or not the action

against stockholders on their subscription liability in

equity may be barred before an action against the

corporation or its representatives on the notes, and

it is there held as follows:

''The general rule is that the right of action

by a creditor against a stockholder on such lia-

bility does not accrue until judgment first has

been obtained against the corporation and execu-

tion thereon is returned nulla bona. Ordinarily,

therefore, a creditor may wait up to four ijears

after the maturity of his promissory note before

bringing suit against tlie corporation, and ujx^n

obtaining judgment and return of execution uuJla

1)011a may thereafter bring a creditor's bill in

equity against the stockholders. The statute of

limitations on this latter cause of action would

not begin to run until the return of the execution

nulla hona."

Disregarding the peculiar situation in the foregoing

case arising from the fact that a creditor may not
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enforce the liability on stockholders' subscriptions

until the corporation becomes insolvent, it is clear

that in any proceeding by a creditor to enforce a

dami against a debtor or person secondarily liable,

at the very moment the proceedvng is commenced

there mttst he an existing liability of the debtor to

the creditor. He must be in a position to sue on the

original liability, or nnist have converted that liability

into a valid judginent. The fact that in certain in-

stances the creditor is permitted to go into equity with-

out first obtaining a judgment against the debtor does

not relieve him of establishing that the liability existed

when he commenced the proceeding. Obviousl}^ where

a judgment is obtained against the debtor and re-

turned unsatisfied, and the creditor goes into equity

under the trust fimd doctrine to collect a judgment

from third parties, the liability is perpetuated, hy the

judgment and not barred so long as the judgment is

enforceable.

In Spencer v. Anderson, 193 (\il 1, at 13, in which

the Sherman case is cited with approval, it is held

that w^here the subscription liability of a stockholder

is by contract payable at a specified time, in the event

of insolvency, a creditor seeking to enforce the lia-

bility is bound by the same contract as binds the cor-

poration; and if under such contract the liahility is

barred, no recovery may be liad by the creditor. (See

also Bogart v. Porter Co., 193 Cal. 197.)

These decisions clearly set forth the rule that the

creditor seeking to enforce his claim against a third

party must show at the time he commenced the pro-
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ceeding that there was an existing obligation of the

debtor, or lie nnist in lieu thereof sue upon a judg-

ment recovered against the debtor, valid and enforce-

able at the time he initiates his proceeding against

the third party as transferee. We submit that such

rule is basic and fundamental.

Inasmuch as it is conceded in the opinion herein

that Section 316 of the Act of 1926 relates only to

the liability ''at law or in equity" of a transferee,

necessarily it is jjredicated ui)on the same principle

of law^ as stated in the California cases hereinbefore

cited and nuist be determined upon the same prm-

ciples.

Since Section 1106 (a) of the Act of 1926 expressly

extinguished the liability for the tax on August 1,

1926, it follows that at the time of the initiation of this

proceeding against the petitioner, there was no liabil-

itv which could be enforced herein.

III.

A Statute May be Constitutional, Yet its Application by Ad-

ministrative Officials Wholly Unconstitutional.

The opinion states that petitioner questioned the

constitutionality of Section 316. It is respectfully

submitted that the assignments and briefs of peti-

tioner on this point were designed to relate to the

unconstitutional interpretation and application of

that section by the respondent, in that he so applied

a procedural provision to recreate an extinguished

liability. As conceded by petitioner, Phillips v. Cow-

missioner, 282 U. S , upholds the constitutionality
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of the legislation, but the attention of the Court is

invited to the fact that at the time the Phillips case

was commenced, there was an existing liability of the

transferor, so that the Supreme Court had no occa-

sion therein to consider any question of unconstitu-

tional application of the statute by the respondent.

In the following cases the Supreme Court held the

application of an otherwise constitutional statute

violative of tlie taxpayers' rights under the Fifth

Amendment either because of the facts or the un-

justified interpretation of the statute by the admin-

istrative department.

Union Trust Co. v. Warden, 258 U. S. 537

(where no taxable event was disclosed to sup-

port the construction of the administrative

department)
;

Lewellyn v. Frick, 288 U. S. 238 (construction

not approved because doubts as to constitu-

tionality must be avoided) ;

Shukert v. Allen, 273 IT. S. 545 (where there

was no taxable event, and the Act was not

susceptible of the construction of recreating

one)
;

Nichols V. Coolidfje, 274 U. S. 531 (because the

construction was arbitrary, imreasonable and
not justified by the Act)

;

Reinecke v. Northern Trust Co., 49 S. Ct. 123

(where it was held that doubts as to the con-

stitutionality of the construction must be

resolved in favor of the taxpayer)

;

May V. Heiner, 281 U. S. 238 (where no tax-

able event was shown, and it was held that
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doubts must be resolved in favor of the tax-

X)ayer in any event) ; and

United States v. Updike, supra (already dis-

cussed, based upon the princif^le that tax

statutes, including- provisions of limitation

therein, must be liberally construed in favor

of the taxpayer).

Principles of Construction Require that Tax Statutes be Con-

strued to Uphold the Rights of a Taxpayer as Guaranteed

by the Fifth Amendment.

Section 316, as held by this Court, is a procedural

statute for the enforcement of a liability existing by

virtue of some other provision of law. The limitation

therein contained, as held in the Updike case, is based

upon the three-year limitation applicable to taxes

accrued under the Act of 1926, to which has been

added one year; so that the limitation respecting

taxes under prior acts remained unchanged. If this

construction of the section w^ere doubtful, at least

under the authorities last cited, that doubt should be

resolved in favor of the petitioner.

But aside from the question of limitations, the tax

here involved is one arising under a repealed statute,

save and except as the Act of 1926 reserves the power

in the Commissioner to impose additional taxes mider

the Act of 1918. Section 318 (a) of the Act of 1926

contains the only authority of the Commissioner to

impose accrued taxes, and it is therein provided that

he must do so within a period of four years after the

tax became due. That section contains the usual four-

year limitation as applied to prior years' taxes, and

w^hen read in conjunction with Section 1106 (a),
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which extinguished the liability in the present case

in four years, or on August 1, 1926, it is submitted

that it was clearly the intent of Congress to extend

to the CoiJimissioner authority to assess taxes arising

out of the estate of the decedent up to August 1,

1926, and equally the intent of Congress to extinguish

the liability on that date.

Since there is and was no authority in the Com-
missioner, except that contained in Section 318, and

since the liability itself was extinguished before this

proceeding was commenced, under the authorities

above cited, there obviously w^as no liability upon

which to fomid this proceeding against the petitioner.

But again, if there were any doubt on the point,

under settled rules of construction, that doubt must

be resolved in favor of the petitioner as a taxpayer.

It is respectfully submitted that a rehearing of this

proceeding should be granted.

Dated, San Francisco,

August 10, 1931.

Respectfully submitted,

Chtckering & Gregory,

Walter C. Fox, Jr.,

Attorneys for Petitioner.
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Certificate of Counsei..

I hereby certify that I am of counsel for fjetitioner

in the above entitled cause and that in my judgment

the foregoinj? petition for a rehearing is well founded

in point of law as well as in fact and that said peti-

tion for a rehearing- is not interposed for delay.

Dated, San Francisco,

August 10, 1931.

Walter C. Fox, Jr._,

Of Counsel for Petitioner.
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MANDATE.

United States of America,—ss.

The President of the United States of America,

to the Honorable the Judges of the

(Seal) District Court of the United States

for the Northern District of Califor-

nia, Southern Division, GREETING:
WHEREAS, lately in the District Court of the

United States for the Northern District of Cali-

fornia, Southern Division, before you, or some of

you, in a cause between Bankers Utilities Company,

Inc., a corporation, and Butler F. Greer, plaintiffs,

and Pacific National Bank, a National Banking

Association, National Bank Supply Company, Inc.,

a corporation, and David H. Zell, Inc., a corpora-

tion, defendants. Equity—No. 1625-K., an order

granting motion to define scope of injunction was

duly entered on July 28, 1928, and a supplemental

decree w^as duly dated the 1st day of August, 1928,

which said order and decree are of record and fully
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set out in said cause in the office of the Clerk of the

said District Court, to which record reference is

hereby made and the same is hereby expressly made

a part hereof, and [1*] as by the inspection of

the transcript of the record of the said District

Court, which was brought into the United States

Circuit Court of Appeals for the Ninth Circuit by

virtue of an appeal prosecuted by Bankers Utilities

Company, Inc., a corporation and Butler F. Grreer,

as appellants, against Pacific National Bank, a Na-

tional Banking Association, National Bank Supply

Company, Inc., a Corporation, and David H. Zell,

Inc., a Corporation, as appellees, agreeably to the

Act of Congress in such cases made and provided,

fully and at large appears:

AND WHEREAS, on the 28th day of March, in

the year of our Lord one thousand nine hundred

and twenty-nine, the said cause came on to be heard

before the said Circuit Court of Appeals, on the

said transcript of the record and was duly argued

and submitted,

—

ON CONSIDERATION WHEREOF, it is now

here ORDERED, ADJUDGED AND DECREED
by this Court, that the decree of the said District

Court in this cause be, and hereby is reversed, and

that this cause be, and hereby is remanded to

the said District Court with directions so to modify

the interlocutory decree that it will declare the

invalidity of claims 1, 2, 3 and 5, and make it clear

that claims 4 and 7 were not in issue, with costs in

favor of the appellants and against the appellees.

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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It is further ORDERED, ADJUDGED AND
DECREED by this Court, that the appellants re-

cover against the appellees for their costs herein

expended, and have execution therefor.

(April 15, 1929.)

YOU, THEREFORE, ARE HEREBY COM-
MANDED, that such execution and further pro-

ceedings be had in the said cause in accordance

with the opinion and decree of this Court, and as

according to right and justice and the laws of the

United States ought to be had, the said decree of

the said District Court notwithstanding.

WITNESS, the Honorable WILLIAJM HOW-
ARD TAFT, Chief Justice of the United States,

the 10th day of June, in the year of our Lord one

thousand nine hundred and twenty-nine.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

AMOUNT OF COSTS ALLOWED AND
TAXED.

In Favor of appellants and against appellees as

per Annexed Bill of Items, Taxed in Detail:

$441.68.

PAUL P. O'BRIEN,
Clerk. [2]

BILL OF ITEMS ANNEXED TO MANDATE
PURSUANT TO SECTION 5, RULE 31.

Item No. Debit Items. Dr. Cr.

1 Docketing the Case and Filing

the Record 5 00

2 Entering 5 Appearances 1 25
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Item No. Debit Items. Dr. Cr.

3 Entering Continuances.

4 Entering 3 Orders 60

5 Filing 59 Papers 14 75

6 Filing Briefs for Each Party

Appearing (2) 10 00

7 Filing 20 Copies of Printed

Record 5 00

8 Filing

9

10

11 Transferring Cause on

Printed Calendar (2) 2 00

12 Drawing, Filing, and Record-

ing Decree or Judgment ... 1 65

13

14 Filing Petition for a Rehear-

ing 5 00

15

16 Issuing

17

18

19 Issuing Mandate, $5.00; Costs

and Copy, $0.40 5 40

20

21 Total, Miscellaneous Costs. . . 50 65

22 Expense, Printing Record,

R. 23: 391 03

23

24 Total of Debit Items 441 68

Credit Items.

1 Depost Rule 17 H. McKe-

vitt 35 00
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Item No. Debit Items. Dr. Cr.

2 Additional Deposits H. Mc-

Kevitt 15 00

3
4

5 Expense, Printing Record,

R. 23: H. McK 391 03

6

7 Total of Credit Items 441 03

8 Balance Due (H. McK.) 65

Totals 441 68 441 68

Itemized Bill of Costs Allowed and

Taxed. Amount

1 Certified Cost of Transcript from

Court Below 34 00

2

3 Deposits Account Misc. Costs 50 00

4 Total Expense, Printing Record. . . . 391 03

5

6

7 Attorney's Docket Fee 20 00

8 Balance Costs 65

Total (Insert in Body of Mandate)

Taxed at 441 68

Attest : PAUL P. O 'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

[Endorsed] : Filed and Spread upon the Minutes

of the United States District Court for the North-

ern District of California, this 11th day of June,

1929. Walter B. Maling, Clerk. By J. A. Schaert-

zer, Deputy Clerk.
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[3]

INyENTOR
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Patented July 3, 1923. 1,460,716

UNITED STATES PATENT OFFICE.

BUTLER F. GREER, OF SAN FRANCISCO, CALIFORNIA.

BOOK-FORM SAVINGS BANK.

Application filed April 13, 1921. Serial No. 461,154.

\o all whom it may concern:

\
Be it known that I, Butler F. Greer, a
tizcn of the United States, and a resident

t the city and county of San Francisco
;id State of California, have invented a
3w and useful Book-Form Savings Bank,
P which the following is a specification.

My invention relates to small savings banks
id the broad object of the invention is to

rovide a savings bank simulating a book
jiaracterized by simple structural elements
iving a sturdy construction at low cost.

!ore particularly an object of the invention
the provision of a bank of the character

jscribed having an improved cover simulat-

g a binding and improved means for se-

iring the cover to the inner casing of the
ink so that if need arises, a new cover may
adily be applied.

My invention possesses other objects and
latures of advantage, some of which, with
16 foregoing, will be set forth in the follow-

g description of my invention. It is to

3 understood that I do not limit myself to

,e showing made by the said description,

I I may adopt variant forms of my in-

sntion within the scope of the claims.
In the drawings, Fig. 1 is a perspective
ew of my bank. Figs. 2, 3 and 4 are ver-
sal sectional views taken in planes indi-

.ted by the lines 2—2, 3—3, and 4—

4

spectively, of Fig. 1. Fig. 5 is a per-

fective view of the metal corner detached,
ig. 6 is a plan view of the bank with por-
>ns broken away to show the reenforced
.d of the back and the coin slot. Fig. 7
a sectional view taken in the plane indi-
ted by the line 7—7 of Fig. 6. Fig. 8 is

perspective view of the cover or "binding"
fore attachment to the inner case.
My bank comprises a box or case 2 of thin
etal having a cover 3 hinged to the case
means of tongues 4 extending thru slots
the wall thereof. The tongues are bent

ternately in opposite directions as shown
pivotally connect the ease portions to-

ther. The general proportions of the
vered case are those of a small book. A
ek 6 operated by a suitable key is provided
r locking the cover in the closed position,
id

^
the downwardly extending tongues 4

siliently pressing against the rear wall
ovide means for lifting the cover a small
lount when the bank is unlocked. A plate
preferably of finished metal surrounds the
ree edges of the bank corresponding to

the edges of the pages, and the cover when
closed lies within this plate. An aperture
8 is provided for the insertion of coins. In
forming the aperture, tongues 9 are pressed
inwardly. These tongues are afterwards
bent, during the assembling of the parts, to

retain the hood 11, between which and the
side of the box the plate 12 is dispo.sed. The
plate 12 and the hood are each provided 65
with apertures alined with the coin slot 8,

and convergent spring fingers 13 are formed
on the plate, and extend inwardly from
both sides, so that a coin pushed thru the
slot must pass between them. The fingers 70
thus constitute guards to prevent the ex-

traction of coins thru the slot.

The covering 16 of the bank is preferably
formed of leather or other desired book
binding material and is mounted on stiffen- 75
ing boards 17 preferably of thin sheet metal.
On the inside the metal is lined with a layer
18 of paper, and the leather is turned over
the edges and adhesively secured to the
paper as shown, for example in Fig. 6. The 80
stiffening boards are formed with tongues 19
pressed outwardly from the body of the
board, and these tongues project thru the in-

ner paper lining 18 at right angles with the
plane of the board as clearly shown in Fig. 85
8. The cover and opposite side of the case
are provided with slots 21 so placed as to
be engagcable by the tongues 19, when the
binding is applied. With the tongues all

engaged in the slots, the tongues are bent 90
over on the inside of the case thus securely
fastening the covering or binding in place.

When the cover is worn or for any other
reason a new cover is wanted, the old one is

readily detached by bending back the 95
tongues, and a new one applied.

Corner protective pieces 22 preferably
of metal are provided on the covering, since

the corners naturally receive the most wear.
These corners are "bent from strips as shown 100

in Fig. 5 and are preferably provided with
short studs 23 which bed in the inturned
margin of the binding and paper lining and
prevent disengagement of the corners. The
ends of the back are also similarly protect- 105
ed by metallic plates 24, which, with the

corner pieces are applied prior to the as-

sembling of the covering on the inner case.

It will readily be appreciated that with
the structure set forth, the "binding" of the 110
"book" may be easily detached when worn,
and a new one applied. This is of im-
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portanee, where the banks are loaned to de-

positors by financial institutions. The me-
tallic parts are capable of long use and
comprise the chief cost of the device. The

5 covers may bear the individual names of de-

positors. Hence it is desirable with the re-

issue of a bank after its return by a former
user, to attach a new cover, and with my
device this may be done at small cost.

10 I claim:
1. A book form savings bank compris-

ing a case simulating the proportions of a
book, and an envelope covering simulating
the binding of the book detachably inter-

15 locked with said case.

2. A savings bank comprising a case
formed with slots in the sides thereof, and
an envelope covering for said case having
tongues disposed thereon to be engaged in

20 said slots whereby the covering is retained
on the case.

3. A book form savings bank comprising
a case simulating the proportions of a book,
an envelope covering on said case simulat-

25 ing the binding of a book and detachably
interlocked with said case, and metallic
plates disposed on the corners of said cov-
erings.

4. A book form savings bank comprising
30 a case simulating the proportions of a book,

a covering on said case simulating the bind-

1,460,716

ing of a book, and metallic plates dispoSf'

on the covering at the ends of the back.

5. A book form savings bank comprisii

a case formed with slots in the sides thereo

a covering for said case simulating tl

binding of a book, and stiffening boards fi

said cover formed with tongues for engag
ing said slots.

6. A book form savings bank comprisii!

a case formed with slots in the sides ther

of, a covering for said case simulating t

binding of a book, stiffening boards for sa

cover, and tongues stamped from the bo(

of each board and adapted to extend th

said slots and be bent over on the inside

said case to detachably secure the covern;

thereto.
j

7. A book form savings bank comprisfc

a case formed of hinged portions, one pci

tion being formed with slots therein on t

hinge line and the other portion bei:

formed with two sets of tongues extendi
thru said slots, one set of tongues bei
bent away from the bottom of one of t

portions and the other set of tongues I

ing bent toward said bottom, whereby t

portions are pivotally connected on t

hinge line.

In testimony whereof, I have hereunto J

my hand.
BUTLER F. GEEEE.

[Endorsed] : No. 5651. United States Circuit

Court of Appeals for the Ninth Circuit. Filed

Mar. 26, 1929. Paul P. O'Brien, Clerk.

No. 4981. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Oct. 9, 1926.

F. D. Monckton, Clerk.
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1,403,854.
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UNITED STATES PATENT OFFICE.
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CHARLES FISHER, OF CHICAGO, ILLINOIS, ASSIGNOR TO THE AUTOMATIC
RECORDING SAFE COMPANY, OF CHICAGO, ILLINOIS, A CORPORATION
OF ILLINOIS.

SAVINGS BANK.

1,403,854. Specification of Letters Patent. Patented Jan. 17, 1922.

Application filed April 10, 1920. Serial No. 372,789.

ro all whom it may concern:

Be it known that I, Charles Fisher, a

tizcn of the United States, residing at Chi-

igo, in the county of Cook and State of

llinois, have invented a new and useful Im-
rovcment in Savings Banks, of which the

ollowing is a specification.

This invention relates particularly to a
iving-bank of the type known on the mar-

et as a "library" safe.

The primary object of the invention is

provide an improved safe of this type,

aving one of the main side walls serving as

, closure. A further object is to provide a
onstruction for such a safe which will en-

,ble the safe to be manufactured conve-
iently and at moderate cost. An additional
bject is to provide improved locking mech-
nism for a safe of this character.

The invention is illustrated in its pre-

erred embodiment, in the accompanying
rawings, in which

—

Fig. 1 represents an inner plan view of
he improved safe, the closure being in an
bnormal open position to facilitate illus-

ration, however; Fig. 2, an end view of
lie safe in closed condition; Fig. 3, an end
iew of the safe in the nonnal open posi-

ion; Fig. 4, a view on an enlarged scale, cor-

esponding with the view shown in Fig.

, but showing a section taken as indicated
t line 4 of Fig. 1 ; Fig. 5, a broken sectional

iew corresponding with Fig. 4, but show-
ig the safe in locked condition; Fig. 6, a
roken sectional view taken as indicated at

ne 6 of Fig. 1 ; Fig. 7, a broken sectional

iew taken as indicated at line 7 of Fig. 1

;

nd Fig. 8, a broken section taken as indi-

ated at line 8 of Fig. 7.

In the construction illustrated, the safe

omprises a book-form casing A having one
ide A' adapted to serve as a closure; a lock-

ig member B disposed inside the longitu-

inal edge wall of the main casing-member
^; and key-controlled means C for actuat-

ig the member B to unlock the safe.

The casing A affords one side wall, the
ack edge wall, the front edge wall, and
lie end edge walls of the book-form safe,

tie closure A' affording the other side wall
f the safe.

In the preferred construction, the main
asing A has a side wall 1 and a back edge
all 1» formed integrally with each other,

preferably from sheet-metal; and end edee

walls 2 and a front edge wall 2a formed of
brass. It is preferred to provide the walls
2 and 2a by applying to the inner surface of
the metal plate 1 an angle-form brass mem-
ber, which may itself be formed from a 60
strip of sheet brass, by bending the strip
so as to form an angle. The angle is pro-
vided with an attaching flange 2b, which
is notched at points corresponding with the
corners, as indicated at 3. The strip is then 65
bent to form the three edge walls of the
casing A, and the flange-portions 2b are
secured to the steel plate 1 by means of lugs
4 which are punched inwardly from the
plate 1 and extend through perforations 4a 70
and clenched, as shown in Fig. 1. It will
be noted that the walls 2 and 2a are located
a short distance inside the edges of the plate
I, so that said walls, which may be given a
satin finish, will give the appearance of the 75
gilt edges of the leaves of a book.
The cover-section, or closure, A', has ap-

plied to its inner surface an angle-form
member which affords end flanges o and a
longitudinal flange 5a which are adapted to 80
telescope with or fit inside of the walls 2 and
2a of the section A. This member is pro-
vided with an attaching flange 5b which is
secured to the steel plate 6 of the closure A'
by clenching lugs 7 formed integrally with 85
the member 6. These clencliing lugs extend
through perforations 7a with which the at-
taching flange 5b is provided. The angle-
form member which affords the flanges 5
and 5a has the flange 5b notched at the cor- 90
ners of the book, as indicated at 8. the mem-
ber being bent into U-form, as appears from
Fig. 1.

At the outer sides of the plates 1 and 6
may be employed padding 9, as indicated. 95
The closure is suitably hinged to the free
edge of the back wall la; and the book is

provided with a covering 10. preferably of
leather, which is stretched over the sections

and has its margin IQa folded inwardly over 100
the edges of the plates and secured between
the inner surfaces of the plates and the
angle-fonn members already described.
The metal plate 6 which constitutes the

main portion of the closure A' is provided 105
at its rear edge with inwardly off-set lugs
II, affording a channel, or shoulder, 11*, as
indicated in Fig. 4, against which the for-
wardly-turned edge of the back wall 1* is
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equipped with lugs 12 which are adapted to

project between the lugs 11 and bear against

the rear inner marginal surface of the plate

6. The purpose of the lugs described is to

5 maintain the rear edge of the plate 6 in

pivotal relation with the free edge of the

rear wall la of the casing.

In the process of manufacture, a method

is employed which tightly stretches the cov-

10 ering 10 over the sections of the safe when
the parts are in the position shown in Fig.

4. Thus, the covering tends to hold the

sections in proper pivotal relation. It is

preferred, however, to provide, also, a spring

15 13 which connects the cover A' and the cas-

ing-section A and tends to throw the cover-

section to the open position shown in Fig.

4, and also tends to limit the cover-section

from swinging further open. The spring

20 13 is a leaf-spring secured by screws 13a

to the rear-portion of the inner surface of

the plate 6. The spring is curved so as to

be somewhat in the form of a V when the

device is in the open condition shown in

25 Fig. 4. The free end portion 13" of the

spring bears on the inner surface of the

plate 1, and the free extremity is lodged

beneath or back of a catch, or lug, 14, with

which the plate 1 is provided. This lug

30 may be provided by stamping the metal of

the plate 1 inwardly, as shown in Fig. 4.

It will be understood from Fig. 4 that the

spring 13 serves to hold the cover-section

A' in open position, and also that it tends

35 to prevent the cover-section from being

swung open still further.

The longitudinal flange 5a of the cover-

section A' is provided with an inturned

flange 5c which is adapted to be engaged by
40 the longitudinally disposed locking member

B. The member B comprises a strip of

metal which is provided with slots, or per-

forations, 15, engaged by lugs 15a which are

formed integrally with the attaching flange

45 2b of the angle-member which forms the end

walls and front wall of the casing-section

A. The lower or inner edge of the mem-
ber B is in this manner pivotally connected
with the casing A. The upper or outer

50 edge-portion of the member B is bent to

afford a flange 16 which is adapted to en-

gage the flange 5c. The member B nor-

mally stands in the position shown in Fig.

4, and the locking engagement occurs in

55 the manner shown in Fig. 5, it being un-

derstood that the member B is automati-

cally displaced by the flange 5c when the

sections are closed, and then springs into

locking engagement.

60 The member B is provided at one end

with an arm 17, which has therein a perfo-

ration 17a into which projects a key-barrel

18. The key-barrel fits in a perforation in

the end edge wall 2 of the safe and is con-

65 fined in position by a clip 19 which is se-

cured to the wall 2 by means of rivets 19*

The member B is adapted to be thrown to

the locking position by means of a wire

spring 20 which has one end resting upon

the side wall of the safe, which has its in-

termediate portion passing freely through

a retaining lug 19b of the clip 19, and which

has its other end secured, as indicated at

20a, to the arm 17 of the member B. The

arm 17 is equipped adjacent the perforation

17a with a lug 17b which is adapted to be

engaged by a key inserted in the barrel 18,

when the key is rotated. Thus, it vfill be

understood from Fig. 6 that when a key is

inserted and rotated in the proper direc-

tion, the bit of the key will strike the lug

17b, and thus throw the locking member B
away from the wall 2a, thus releasing the

locking flange 16 from engagement with

the locking flange 5c.

It will be noted from Fig. 1 that the lock-

ing flanges 5c and 16 extend longitudinally

the greater portion of the length of the

casing-sections, so that the sections will be

securely held together throughout their full

length. Also, the arm 17 of the locking

member B is disposed adjacent the end edge

wall 2 of the casing-section A, so as to be

conveniently operated by a key inserted

through said end wall.

One of the end edge walls 2 of the mam cas-

ing-section A is shown equipped with a coin-

slot 21 equipped with suitable slot-guards

21a. This forms no feature of the present in-

vention. It may be noted, however, that one

of the flanges 5 of the cover-section A' is cut

away, as indicated at 5<i, so as not to inter-

fere with the slot guard which is arranged

on the inner side of the wall 2.

In the manufacture of the improved sate,

a suitable method is employed to apply the

fabric or leather covering 10 to the plate 1,

and the extension la of said plate which

forms the curved rear edge wall or back of

the safe, the covering being tightly stretched

in this process and secured by applying the

angle bar which provides the end edge walls

2 and front edge wall 2a of the safe. The

application of the covering 10 to the plate

6 is ettected when the cover-section A is in

the standing or partially standing position,

the operation being such as to tightly stretch

the cover, after which it is secured m th©

operation of applying the angle member

which forms the flanges 5 and 5a.

The construction described may be con-

veniently manufactured, presents an exceed-

ingly neat appearance, and enables the sate

to be opened in such manner as to fully ex-

pose the contents. In library safes upon the

market, it has been the practice to employ

a rigid casing which forms the two sides ana

back of the safe, and provide a closure which

forms the edge walls, or portion of the edge

walls, which corresponds with the exposea

70

75

80

85^
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91
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leaves of the book. This construction does
not afford as complete access to the interior

of the safe a.s is desirable. In other respects,

also, the improved construction possesses
» advantages over the previous constructions,

as will be readily understood by those
skilled in the art.

The foregoing detailed description has
been given for clearness of understanding

I only, and no unnecessary limitation should
be understood therefrom, but the appended
claims should be construed as broadly as
permissible, in view of the prior art.

What I regard as new, and desire to se-

i cure by Letters Patent, is:

1. A book-form safe comprising two sec-

tions, one of said sections comprising a side

wall and back edge wall, end edge walls and
a front edge wall, the other section compris-

I ing a plate forming the other side wall and
having pivotal relation with the free edge of

said back edge wall, a continuous flexible

covering for said sections, means for locking

the sections together, and coin-admission

i means in one of said walls.

2. A safe comprising a plate affording a

side wall and a back edge wall, a plate form-
ing the other side wall and having pivotal

relation with said back edge M'all, a covering

) extending over said plates and having its

margins folded in over the edge-^portions of

the plates, a member secured to said first-

named plate and serving to secure said cov-

ering thereto, said member affording end
i edge walls and a front edge wall, a member
secured to said second-named plate and serv-

ing to secure said covering thereto, said

member presenting flanges adapted to tele-

scope with relation to said end edge walls

I and front edge wall, and means for releas-

ably locking the safe.

3. A sa\dngs-bank comprising a main cas-

ing-section and a cover-section, said main
casing-section comprising a plate having its

i rear edge portion curved to afford a back
edge wall, and an angle- form member ap-

plied to said plate near the edges thereof

and affording end edge walls and a front

edge wall, and said cover-section comprising

• a plate having pivotal relation to said back
edge wall and a flange member adapted to

telescope with relation to the end edge walls

and front edge wall of the main casing-sec-

tion, and an integral covering applied to

i said sections and having its marginal por-

tions folded inwardly and secured between

said angle-form member and the main plate

and between said flange-member and the

plate of said cover-section.

4. A savings-bank comprising a main cas-

ing-section provided with a rear edge wall,

end edge walls, and a front edge wall, a

cover-section having pivotal relation with

the free edge of said rear edge wall, an inte-

> gral covering applied to said sections, a

book-form spring interposed bftween the
rear portions of said sections, means for re-

leasably locking the front edge-portions of
said sections together, and coin-admission
means in one of said edge-walls. 70

5. A savings-bank comprising a main cas-

ing-section provided with a rear edge wall,

end edge walls and a front edge wall, a
cover-section having pivotal relation with
said rear edge wall, a covering applied to 75
said sections, a spring interposed between
the rear portions of said sections and serv-
ing to open said cover-section and to limit
the swing thereof, and means for releasably
locking the front edge-portions of said sec- 80
tions together.

6. A savings-bank comprising a main cas-

ing-section and a cover-section, said main
casing-section having a back edge wall, end
edge walls, and a front edge wall, and said 85
cover-section having a pivotal support on
the upper edge of said back edge wall, but
without pintle connection, a covering ap-
plied to said sections and tending to hold the
same in pivotal relation, and means for re- 90
leasably locking said sections together.

7. A savings-bank comprising a main cas-

ing-section and a cover-section, said main
casing-section having a back edge wall, end
edge walls, and a front edge wall, and said 95
cover-section having a pivotal support on
the upper edge of said back edge wall, but
without pintle connection, a covering ap-
plied to said sections and tending to hold
the same in pivotal relation, a spring inter- 100
posed between the rear portions of said

sections and adapted to throw the cover-

section to the open position, and means for
releasably locking said sections together.

8. A savings-bank comprising a main cas- 105
ing-section and a cover-section, said main
casing-section having a back edge wall, end
edge walls, and a front edge wall, and said

cover-section having a pivotal support on
the upper edge of said back edge wall, but 110
without pintle connection, a covering ap-
plied to said sections and tending to hold
the same in pivotal relation, a spring inter-

posed between the rear portions of said sec-

tions and adapted to throw the cover-section 115
to the open position and tending to limit the

swing of the cover-section beyond the nor-

mal open position, and means for releasably

locking said sections together.

9. A book-form savings-bank comprising 120

a main section and a cover-section, said

main section comprising a plate having a
curved rear-wall, a brass angle strip ap-

plied to the front edge-portion and end
edge-portions of said plate, said cover- 125
section affording one side of the safe and
being mounted in pivotal relation with re-

spect to the upper edge of the back wall

of the main section, a covering applied to

said sections, a spring tending to throw 130
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the cover-section to the open position, coin-
admission means in one of said walls, and
means releasably locking the cover -section
to the main section.

5 10. In a savings-bank, the combination of
a main casing-section comprising a plate
having a curved portion affording a rear
wall, an angle-form strip bent to afford end
edge walls and a front edge wall, said strip

10 having an inturned flange secured to said
plate, a ply of covering material applied to
said plate and having inturned margins se-

cured between the plate and the attaching
flange of said strip, a cover-section connect-

15 ed to swing with relation to the upper edge
of said back wall, and means for releasably
locking said cover-section to the front edge-
portion of said main section.

11. In a book-form savings-bank, the com-
20 bination of a main casing-section compris-

ing a side plate, a rear edge wall, end edge
walls and a front edge wall, a cover-section
comprising a plate mounted to swing with
relation to the upper edge of said rear edge

25 wall and equipped near its edges with a
flange adapted to fit within the end edge
walls and front edge wall of the main sec-
tion, an integral covering over the side and
'back wall of the main section and over the

30 side wall of the cover-section, means tend-
ing to throw the cover-section to the open
position, and means for releasably locking
the front edge-portion of the cover-section
to the front edge-portion of the main section.

35 12. In a book-form savings-bank, the com-
bination of a main casing-section provided
with a rear edge wall, end edge walls, and a
front edge wall, a pivotally mounted longi-
tudinal locking member disposed adjacent

40 the inner side of said front edge wall, a
cover-section mounted on the rear edge wall
to swing with relation thereto, said cover-
section being equipped at its front edge por-
tion with a longitudinal locking member

45 adapted to be engaged by said first-named
locking member, and means for actuating
said first-named locking member.

13. In a savings-bank, the combination of
a pair of casing-sections adapted to swing

50 with relation to each other, and which to-

gether form a box-like compartment, one of
said sections being equipped with a locking
flange at its longitudinal edge-portion, a
pivotally mounted longitudinal locking mem-

55 ber disposed in the other section near the
front longitudinal edge thereof, said last-

named locking member being adapted to
swing, a spring adapted to throw said last-

named member to the locking position, and
60 key-actuated means adapted to retract said

member against the force of said spring.
14. In a sa\Tings-bank, the combination of

a main casing-section having a rear edge

wall, end edge walls, and a front edge wall,
a pivotally mounted longitudinal locking 65
member movably mounted in said section
adjacent the front edge wall thereof, a
spring adapted to throw said locking mem-
ber to the locking position, key-controlled
means mounted in one of the end edge walls 70
and adapted to retract said locking member,
and a cover-section mounted to swing on
said rear edge wall and equipped at its front
edge portion with a longitudinal locking
flange adapted to be engaged by said lock- 75
ing member.

15. In a savings-bank, the combination of
a main casing-section comprising a side wall,

a rear edge wall, end edge walls and a front
edge wall, a pivotally-mounted longitudinal 80
locking member adjacent said front edge wall
and having an arm lying adjacent the end
edge wall, a key-barrel mounted in said end
edge wall for receiving a key adapted to

retract said locking member through the 85 >

medium of said arm, a spring tending to

throw said locking member to the locking

position, and a cover-section mounted to

swing on said rear edge wall and equipped
at its front edge portion with a locking 90*

member adapted to work between said first-

named locking member and the front edge
wall of the main casing-section.

16. In a savings-bank, the combination of
a main casing-section comprising a side wall 951

having a curved portion affording a rear

edge wall, an angle strip mounted on the

inner surface of said side wall and having
an inturned attaching flange, said side wall

having integrally formed clenching lugs 10(

engaging said attaching flange, a cover-sec-

tion comprising a plate, said plate having
its rear edge equipped with bearing lugs

engaging the upper edge of said rear edge
wall and said rear edge wall having lugs 1(11

adapted to afford bearings for the rear edge
of the cover-section plate, a spring inter-

posed between the rear portion of the cover-

section plate and the rear portion of the

main section, an angle strip mounted on 11

the inner surface of said cover-plate and
affording end flanges and a front flange

adapted to be received telescopieally within
the end edge walls and front edge wall of the

main section, said cover-section plate having 11

integral lugs engaging the inturned flange

of said angle strip, a covering stretched

over the side wall and back of the main sec-

tion and over said plate of the cover-section,

said covering having inturned margins se- 1'

cured between said angle members and said

plates, and key-controlled locking means
adapted to lock the front flange of said

cover-section to the front edge portion of

the main section.

CHAELES FISHER, [f
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[Endorsed] : No. 5651. United States Circuit

Court of Appeals for the Ninth Circuit. Filed

Mar. 26, 1929. Paul P. O'Brien, (^crk.

No. 4981. United States Circuit Court of Ap-

peals for the Ninth Circuit. Filed Oct. 9, 1926.

F. D. Monckton, Clerk.

United States District Court. No. 1625—Eq.
Bankers vs. Pacific. Defts. Exhibit "J." Filed

May 25, 1926. Walter B. Maling, Clerk. By Lyle

S. Morris, Deputy Clerk.

(Title of Court and Cause—No. 1625-K.)

MASTEK'S EEPOKT ON SPOT-WELDED
BANK.

To the Honorable Judges of the Above-entitled

Court

:

This is a preluninary report by J. E. Trabucco,

Special Master appointed by Hon. Frank H. Ker-

rigan, in the above-entitled cause, on July 27, 1929,

to ascertain defendants' in'ofits and plaintiffs' dam-

ages in connection with the manufacture and sale

of a book-form savings bank known as the ''Am-

bassador" by defendants. The particular claim of

the Butler F. Greer patent No. 1,460,716, declared

to be valid and infringed b}^ the Circuit Court of

Appeals of the Ninth Circuit, is claim 6, which

reads as follows:

"A book form sa\ings bank comprising a

case formed with slots in the sides thereof, a

covering for said case simulating the binding

of a book, stiffening boards for said cover, and

tongues stamped from the body of each board
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and adapted to extend through said slots and

be bent over on the inside of said case to detach-

ably secure the covering thereto."

During the hearings held in New York City,

plaintiffs' counsel introduced in evidence a Book

Form Savings Bank manufactured and sold by

defendants, known as the "Ambassador Spot-

welded Bank," and in connection with which the

Master was requested to extend the present ac-

counting. Defendants' counsel thereupon objected

to the extension of the accounting to include this

type of savings bank, and as a basis for his objec-

tions stated that the Master, in view of the decretal

order of July 27, 1929, had no authority to extend

the accounting to include devices other than those

before the Circuit Court and known as the "Am-
bassador Bank"; that the "spot-welded bank" was

[9] apparently not within the scope of claim 6;

and that the Master did not have authority to ex-

tend the accounting to include other devices not

previously before the Court. Upon examination

of the authorities, it will be found that the Courts

have approved three alternative methods by which

a plaintiff may proceed to have infringement de-

termined as to a device not previously before the

Court, namel}^, by filing an entirely new bill, by

filing a supplemental bill, or by properly bringing

the alleged infringement before the Master during

an accounting proceeding. The authority of the

Master to extend the accounting to include devices

not previously before the Court is fairly defined

by a number of decisions such as Hoe vs. Scott, 87

Fed. 220; Providence Rubber Co. vs. Goodyear, 9
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Wall. 788; Individual Drinking Cup Co. vs. Public

Service Co., 234 Fed. 652 ; and Walker Patent Co.

vs. Miller, 146 Fed. 249.

In view of the decisions governing such matters,

it was regidarly ruled by the Master that the re-

spective parties would be heard fully as to whether

the "Ambassador Spot-welded Bank" was to be

included within the 'presenting accounting.

The "spot-welder bank" manufactured and sold

by defendant comprises a metal case having a lid

and a body portion, a covering for the case simu-

lating the binding of a book, stiffening boards for

the covering which permits the covering to be

mounted on or attached to the case, and tongues on

the stiffening boards which are secured to the

case by spot-welding. The construction of this

type of bank dilfers from the Ambassador bank

previously before the Court, in that no slots for

receiving the tongues of the stiffening boards are

provided in the flanges or walls of the case lid, in

that the tongues are welded to the case lid rather

than passed through slots and bent over inside the

case, and in that one of the stiffening boards is

welded to the bottom of the case. The spot-welded

[10] type of bank bears a close resemblance to

the Ambassador, and unless the particular con-

structions are examined and compared rather care-

fully, one might be said to be the duplicate of the

other.

During the numerous hearings subsequently held,

the parties, through their expert witnesses, gave

testimony as to their respective contentions. The

names of the expert witnesses testifying on behalf
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of plaintiffs and the volume and page where their

testimony can be found are as follows:

John A. Seibert. . . .Vol. 5, pages 228-293.

Paul D. Flehr ....Vol. 5, pages 294-368.

Baldwin Vale Vol. 5, pages 374-426.

And the names of the expert witnesses testifying

on behalf of the defendants and the volume and

pages where their testimony can be found are as

follows

:

Maurice M. Balsam ... Vol. 2, pages 838-876.

Mortimer C. Lyddane. .Vol. 2, pages 883-1035.
'' " " " 3, '' 1044-1057.

Professor W. S. Morley . .Vol. 6, pages 530-574.

During the hearing of the expert testimony rela-

tive to the "spot-welded bank," a large number of

physical exhibits were introduced in evidence, and

these are separately returned with this report to

the Clerk of the court.

In view of the fact that certain witnesses for

defendants were located in New York, permission

was given to take their testimony prior to the ex-

amination of plaintiffs' witnesses. Maurice M.

Balsam, the first expert for defendants, testified

concerning the art of spot-welding and in brief

brought out the fact that spot-welding comprised

the passing of a current of electricity through two

pieces of metal in such a manner as to fuse them

together into one. The witness demonstrated with

a "spot-welded bank" of defendants' [11] manu-

facture (Tr., pages 846-849, Vol. 2) that the weld

itself will not break, if properly made, but that

rather the material around the weld would give
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way if oiiou^li j^iessure is apxjlied in different direc-

tions to the metals.

Prof. W. S. Morley, of the University of Cali-

fornia, and a witness for defendants, testified (com-

mencing Tr., page 530, Vol. 6) that he made a care-

ful examination of the defendants' *' spot-welded

bank," and particularly of the points thereon where

the tongues of the stiffening boards were attached

by welding to the case. A weld, so the witness tes-

tified, comprises the passing of a current of elec-

tricity through two contigTious metals, and thereby

forming a permanent joint in which a continuity

of the metal is formed by the undergrowth of the

crystals of Avhich the metal is made up. The ^\\i-

ness produced photographs of the welds so exam-

ined, and it appeared therefrom that the metal of

the tongues and the metal of the case had been fused

into a unitary structure at points where the welds

occurred.

Mortimer C. Lyddane, patent expert for the de-

fendants, after stating his qualifications proceeded

to testify concerning claim 6 of the Greer patent

and its scope as controlled by the prior art of rec-

ord, the decisions of the Circuit Court of Appeals,

and the disclaimer of Greer Avhich had been made

to other claims of the patent (Tr., commencing

page 883, Vol. 2). The witness pointed out that

the novelty of claim 6 resided in the specifically

defined means for attaching the cover to the case,

namely, the easily bendable tongues of the stiffen-

ing boards co-operating with the slots of the case

lid to provide ready attachment and detachment.

The testimony further brought out the point that
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a savings bank, not embodying the exact structure

defined by claim 6 or a bank in which the parts,

though the same, did not function in the manner

defined by this [12] claim, would not infringe

the Greer patent. It was pointed out that the

"spot-welded bank" embodied a construction in

which the tongues of the stiffening boards were not

passed through slots in the case, but were joined to

the case by welding, and that the welds consti-

tuted a permanent molecular union of the metals

of the tongues and case. The witness testified

that the loermanent attachment of the tongues of

the stiffening boards to the case did not permit

easy detachment of the cover from the case in the

sense in which claim 6 of the Grreer patent is con-

strued. In comparing the "spot-welded bank"

with the Ambassador bank, held to infringe claim

6, it was pointed out that the lugs of the stiffening

boards, when, as, and if cut through to detach the

cover from the case, still remained affixed to the

case, thereby destroying the complete envelope

covering to the extent that the removed stiffening

boards could not again be utilized for the purpose

for which they were intended. Various other

l^oints contended by defendants' counsel to show

the "spot-welded bank" to be outside the scope of

claim 6 were brought out during the examination

of Mr. Lyddane, but those parts of the testimony

above briefly given are believed to be sufficiently

comprehensive for the purpose of informing the

Court as to what is believed to be the most impor-

tant of defendants' contentions.
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The first expert witness testifying on behalf of

plaintiff was John A. Siebert, who qualified as a

nieclianie and an expert in the art of spot-welding

(Tr., commencing page 228, Vol. 5). The witness

demonstrated with a set of specially made tools the

manner in which the tongues of the stiffening

boards of the cover could be cut in two to detach

the cover from the bank case. In making the

demonstration, the witness used a "spot-welded

bank" of defendants' manufacture and certain

cutting tools which were adapted to cut through

the tongues without damaging the case of the bank.

The point where the spot weld joined one of the

stiffening boards with the bottom [13] of the

case was also cut through or broken by means of

these specially made tools to permit the detach-

ment of this stiffening board from the case. The

demonstration resulted in the complete detachment

of the envelope covering of the bank from the case

thereof, one of the stiffening boards of the cover

being minus the tongues, which were stiU welded

and attached to the case lid. The case of the bank

was apparently complete in itself and was in con-

dition to be again recovered. One of the stiffening

boards was without its tongues, and could not be

again used for the purpose for which it was origi-

nally intended. After this demonstration was

completed, the meeting was adjourned to the fac-

tory of the Larkins Specialty Manufacturing Co.,

and the witness proceeded to show how the bank

case from which the cover had been removed could

again be recovered with another envelope covering.

The witness took another cover, in which the fab-
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ricoid and stiffening boards were similar to those

previously removed from the case, and after having

attached one of the stiffening boards of the cover

to the bottom of the case, proceeded to spot-weld

the tongues of the other stiffening board to the

lid of the case. After this demonstration was

finally concluded, the old case was satisfactorily

recovered with a new envelope covering, the com-

pleted product having all the appearances of a com-

mercially salable book form savings bank.

The next expert for plaintiffs, Paul D. Flehr, a

patent attorney with offices in San Francisco (Tr.,

commencing page 294, Vol. 5), testified that claim

6 of the Greer patent was a combination claim in

which the elements were ^'a casing, a covering for

the case simulating the binding of a book, and

stiffening boards for the cover," the combination

being characterized by the fact that the covering

was detachably secured to the case. The witness

testified that the securing [14] of the tongues of

the stiffening boards to the case did not constitute

a permanent connection, that the cover could be

removed from case without damaging the case, and

that a new cover could be applied to the case in

place of the one removed. The witness pointed out

that in view of the two previous decisions of the

Circuit Court of Appeals, claim 6 should be con-

strued as being a three element claim in which the

co-operating tongues and slots constituted but one

means for detachably securing the cover to the

case. The witness further testified that the "spot

welded bank" had all the elements of claim 6, and
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that even though the tongues of the stiffening

boards did not extend through slots in the case,

but were rather fastened securely to the outside

thereof, the claim was, nevertheless, infringed by

this structure.

Baldwin Vale, patent expert for the plaintiff,

testified (Tr., commencing page 374, Vol. 5) that he

had examined and compared the construction of

the "spot-welded bank" with the original Am-
bassador bank, held by the Circuit Court of Ap-

peals to infringe claim 6 of the Greer patent, and

had been unable to find any difference in the two

constructions, except the specific means for at-

taching the cover to the case. This specific means

for attaching the cover to the case, so the witness

testified, did not take the "spot-welded bank" from

without the scope of claim 6, for the reason that

the old cover could still be removed from the case

and a new cover substituted without damaging the

case.

In determining whether the "spot-welded bank"

is within the scope of claim 6 of the Greer patent,

it has become necessary for me to refer to and care-

fully consider the two previous desisions of the

Circuit Court of Appeals for the Ninth Circuit.

The Circuit Court in its first decision by Judge

Dietrich, 18 Fed. (2d) 16, said claim 6 is valid and

[15] that in so far as the other claims may be con-

strued to be of broader scope, they are .held to be

void. The last decision of this Court by Judge

Dietrich, 32 Fed. (2d) 105, pronounced claims 1,

2, 3 and 5 as invalid and claims 4 and 7 not at

issue.
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In view of the first decision wherein it was con-

sidered that all the elements of claim 6 are old, I

am led to believe the Court construed this claim to

be a combination claim. This deduction is based

on the fact that since the Court did not declare

claim 6 invalid because of "aggregation," then in

view of the elements being old, the claim must be

classed as being one for a combination. The Cir-

cuit Court in its first decision stated that plaintiffs'

invention comprised a complete metal case and an

attachable envelope cover for the case, on which

were provided tongues that extended through slots

in the case to unite the cover with the case. The

Circuit Court in its second decision declared the

"Ambassador" bank to be an infringement of claim

6, therein stating emphatically that the "case" is

complete in itself and that the "envelope covering"

and "stiffening boards" are detachably applied

thereto. The Court further stated that the "three

elements," as in plaintiffs' device, are similarly

located and co-operate in substantially the same

manner. In comparing the "Ambassador" with

the plaintiffs' bank, the Court stated, in regard to

the means employed by defendants for attaching

the cover to the case,
'

' These differences are thought

to be nothing more than mechanical expedients in-

tended to conceal, but ineffective to destroy, the es-

sential identity of the two devices, and the attempted

avoidance of the patent claim is colorable only."

The Court further stated that the contention of de-

fendants to the effect that their cover was not de-

tachable, was wholly untenable. [16]
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In view of the second decision of the Circuit

Court, I am led to believe that the changing hy

the defendants of their specific means for attaching

the stiffening boards of the cover to the case does

not avoid infringement. It was satisfactorily and

convincingly demonstrated that an old cover could

be removed from the case and a new cover substi-

tuted without damaging or impairing the effective-

ness of the case. In connection with the "spot-

welded bank," the cover is removable from the case

by cutting through the tongues of the stiffening

boards, and by breaking the weld or welds joining

the bottom of the case to one of the stiffening

boards. The stiffening boards are damaged to the

extent that they can no longer be used, but the case

is still intact and can again be recovered with a new
envelope covering. In view of the second decision

of the Circuit Court of Appeals, in which it was

stated that the specific means employed by de-

fendants in attaching their cover to the case was

only a colorable variation from the means employed

by Greer to effect the same purpose, I am of the

opinion that the attaching of the stiffening boards

of the cover of the "spot-welded bank'' to the case

thereof by welding, does bring the defendants' de-

vice without the scope of Claim 6. In Solmson and

Co. vs. Breiden, 136 Fed. 187, the Court decided that

a change made by a defendant in an "attaching

means," does not avoid infringement where the

principle of the invention is appropriated.

In the present instance, defendants have taken

plaintiffs' bank with its case, envelope covering

and stiffening boards, and have merely replaced the
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attaching means comprising the slot and tongue

arrangement, with an attaching means embodying

a welded connection between the tongues and

case. This change is colorable only, and particu-

larly in view of the undisputable fact that the en-

velope covering of the "spot-welded bank" can

[17] be detached from the case thereof and re-

placed with a new envelope covering.

I am therefore of the opinion that the "Ambas-

sador spot-welded bank," manufactured and sold

by defendants, should be included within the pres-

ent accounting.

Dated at San Francisco, California, this 31st

day of July, 1930.

J. E. TRABUCCO,
Special Master.

[Endorsed] : Filed Jul. 31, 1930. [18]

(Title of Court and Cause—No. 1625-K.)

EXCEPTIONS TO REPORT OF SPECIAL
MASTER.

Now come the above-named defendant Pacific

National Bank, a National Banking Association,

and National Bank Supply Company, Inc., and

David H. Zell, Inc., defendant-intervenors, and in

accordance with the Equity Rules make and file the

following exceptions to the report of the Special

Master in Chancery filed in this court July 31, 1930,

namely

:
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FIRST EXCEPTION.

The Special Master erred in considering the ques-

tion oP infringement of plaintiff's patent by the

so-called "Ambassador spot-welded bank"; whereas

the Si)ecial Master should have refused to consider

the same as not properly in issue.

SECOND EXCEPTION.

The Special Master erred in holding that Claim

6 of plaintiff's patent in suit is a combination claim

wherein the specific means recited therein for at-

taching the cover to the case was not an essential

limitation; whereas he should have found that said

claim was for an article of manufacture whose only

novelty and patentability resided in the specific

means for attaching the cover to the case, namely,

by use of tongues extending through slots in the

case and bent over on the inside of said case.

THIRD EXCEPTION.

The Special Master erred in finding that the use of

tongues on the stiffening boards of the cover, which

tongues are spot-welded to the case, as a means of

permanently securing the cover to the case, as ex-

emplified in the so-called "Ambassador spot-welded

bank," constituted an infringement of Claim 6 of

[19] plaintiff's patent; whereas he should have

found that said spot-welded tongues were not the

equivalent of plaintiff's tongues and slots wherein

the tongues are bent over and through the slots in

the manner prescribed in plaintiff's patent.



28 Bankers Utilities Company, Inc., et al., vs.

FOUETH EXCEPTION.

The Special Master erred in finding that the dif-

ference between defendant's so-called "Ambassador

spot-welded bank" and plaintiff's patented bank

were colorable only; whereas he should have found

that the differences, in view of the scant degree of

novelty in plaintiff's patented structure, were sub-

stantial, both as to construction and operation.

FIFTH EXCEPTION.

The Special Master erred in finding that defend-

ant's so-called "Ambassador spot-welded bank"

was such that the cover could be attached or de-

tached in the sense intended by the patent in suit;

whereas he should have found that the cover in

defendant's aforesaid device was permanently

fastened in place and was not intended to be de-

tached in the sense of the patent, and could only be

detached by an amount of labor and skill and em-

plojTiient of special tools not available to the aver-

age user, and far beyond what was contemplated by

the patent in suit.

SIXTH EXCEPTION.

The Special Master erred in finding that the al-

leged combination of Claim 6 is present in defend-

ant 's device ; whereas he should have found that the

operation of defendant's device is totally and sub-

stantially different from the structure set forth in

Claim 6, in means, mode of operation, and result,

and without employment of equivalents.
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SEVENTH EXCEPTION.

The Special Master erred in failing to construe

Claim 6 narrowly, in view of the holding of in-

validity of the other [20] claims of the patent

by the Court of Appeals of this Circuit and in view

of the Fisher Patent Number 1,403,854 of Janu-

ary 17, 1922, in the prior art.

EIGHTH EXCEPTION.

The Special Master erred in failing to make any

finding as to invalidity of Claim 6, in view of the

delay in filing the necessary disclaimers by the

plaintiff Bankers' Utilities Company, Inc., for an

unreasonable period following the finding of in-

validity of such other claims by the Coui't of Ap-

peals for this Circuit; whereas he should have

found that the said Bankers' Utilities Company,

Inc., being the owner of the exclusive right to manu-

facture, sell, and use the device of the patent, to-

gether with the right to collect all damages or

profits thereunder for infringement, was, under

the statute, owner of such interest in the patent as

to require it promptly to file a disclaimer in the

United States Patent Office iromediately following

the decision of the Court of Appeals of this Cir-

cuit, wherein a definite finding of invalidity of

certain of the claims had been made.
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NINTH EXCEPTION.

The Special Master erred in finding that the

*'Ambassador spot-welded bank" should be included

in the present accounting.

Respectfully submitted,

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendant and Defendants-Inter-

venors.

Dated August 20, 1930.

Receipt of copy of tho within exceptions to re-

port of Special Master, admitted this 20th day of

August, A. D. 1930.

R. L. DAILY.
HUGH K. McKEVITT.

For Plaintiffs.

[Endorsed] : Filed Aug. 20, 1930. [21]

(Title of Court and Cause—No. 1625-K.)

STIPULATION REGARDING FILING OF
BRIEFS.

IT IS HEREBY STIPULATED by and be-

tween the parties hereto that the matter of the de-

fendant's and defendants-intervenors' exceptions

to the supplemental report of the Special Master

be submitted on written briefs, and that the de-
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fendant and defendants-intervenors may have until

October Tenth, 1930, within which to file their

opening brief, the plaintiffs shall have until No-

vember First, 1930, within which to file their brief,

and that the defendant and defendants-intervenors

may have until November Tenth, 1930, within which

to file their closing brief.

Dated: October First, 1930.

R. L. DAILY,
HUGH K. McKEVITT,

Attorneys for Plaintiffs.

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendant and Defendants-inter-

venors.

[Endorsed] : Filed Oct. 6, 1930. [22]

(Title of Court and Cause—No. 1625-K.)

NOTICE OF MOTION.

To the Above-named Defendants/ Intervenors, Na-

tional Bank Supply Company, Inc., a Cor-

poration, David H. Zell, Inc., a Corporation,

David H. Zell, Personally, and to Charles E.

Townsend, William A. Loftus, and C. P.

Goepel, Their Attorneys:

You and each of you are hereby notified that on

Monday, the 13th day of October, 1930, at the hour

of 10:00 o'clock A. M., or as soon thereafter as
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counsel can be heard, at the courtroom of the above-

entitled court, in the United States Post Office and

Courthouse Building, at the corner of Seventh and

Mission Streets, in the City and County of San Fran-

cisco, State of California, plaintiffs will move the

Honorable Court for a temporary restraining order

or preliminary injunction prohibiting the defend-

ants/intervenors, their agents, officers, attorneys, or

employees from making, using, or selling a book form

savings bank known as the Spot Welded Ambas-

sador Book Form Savings Bank held by the Master

J. E. Trabucco on July 31, 1930, to infringe Claim

6 of the Greer Patent No. 1,460,716.

BOY DAILY,
Solicitor for Plaintiffs. [23]

(Title of Court and Cause.)

MOTION FOR TEMPORARY RESTRAINING
ORDER OR PRELIMINARY INJUNC-
TION.

This motion is brought to prohibit the defend-

ants/intervenors, their agents, employees, attor-

neys, etc., from making, using, or selling a book

form savings bank known as the Spot Welded

Ambassador Bank, or similar banks held by J. E.

Trabucco, Special Master to infringe Claim 6 of

the Greer patent #1,460,716 on the 31st of July,

1930.

ROY DAILY,
Solicitor for Plaintiffs.
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Eeceipt of within motion for temporary restrain-

ing order or preliminary injunction this 10th day

of October, 1930, admitted.

WM. A. LOFTUS,
Attorney for Defendant/Intervenors.

[Endorsed] : Filed Oct. 10, 1930. [24]

(Title of Court and Cause.)

MOTION AND NOTICE OF MOTION.

To the Above-named Defendants/Intervenors, Na-

tional Bank Supply Company, Inc., a Corpo-

ration, David H. Zell, Inc., a Corporation, and

David II. Zell, Personally, and to Charles E.

Townsend, William A. Loftus, and C. P.

Goepel, Their Attorneys:

You and each of you are hereby notified that on

Monday, the 13th day of October, 1930, at the hour

of 10:00 o'clock A. M. or as soon thereafter as coun-

sel can be heard at the courtroom of the above-en-

titled court, in the United States Post Of&ce and

Courthouse Building, at the corner of Seventh and

Mission Streets, in the City and County of San

Francisco, State of California, plaintiffs will move

the Honorable Court for a temporary restraining

order or preliminary injunction, prohibiting de-

fendant/'intervenors, their employees, agents, at-

torneys, etc., from making, using, or selling a book

form savings bank known as the Spot Welded Am-
bassador Bank, held by Special Master J. E.



34 Bankers Utilities Company, Inc., et ah, vs.

Trabucco on July 31, 1930, to infringe Claim 6 of

the Greer Patent No. 1,460,716.

(1) The Circuit Court of Appeals for the Ninth

Circuit in the case of The Bankers Utilities Com-

pany vs. Pacific National Bank et al. (18 Fed.

(2d), page 16), upheld the validity of Claim 6 of

the Greer Patent No. 1,460,716.

(2) The Circuit Court of Appeals for the Ninth

Circuit in the case of Bankers Utilities Company

vs. Pacific National Bank et al. (32 Fed. (2d),

page 105), held that the "Ambassador Book Form
Savings Bank" infringed Claim 6 of the Greer

Patent No. 1,460,716.

(3) Special Master J. E. Trabucco, on July 31,

1930, held that the Spot-welded Ambassador Bank

manufactured by the [25] defendants/inter-

venors was an infringement of Claim 6 of Greer

Patent No. 1,460,716.

(4) That exceptions of defendants/intervenors

to the report of the Special Master was served upon

plaintiff August 20, 1930.

(5) That by stipulation the matter has been

submitted on briefs, the defendant/intervenors

'

brief being due October 10, 1930, the plaintiff's

brief being due on November 1, 1930, and the de-

fendant/intervenors ' reply brief is due on Novem-

ber 10, 1930.

(6) That defendant/interventors, their agents,

employees, jobbers, etc., are flooding the market

with Spot-welded Ambassador Banks similar to

the Bank held to infringe Claim 6 by Special Mas-

ter J. E. Trabucco, and as a result of their flood-
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ing of the market and the cutting of the price,

plaintiffs are irreparably damaged, and as the

months of October, November and December are

the heavy selling months of these Book Form
Savings Banks unless the defendant/intervenors

are restrained from making, using, and selling this

Spot-welded Ambassador Bank, the plaintiffs

herein will suffer such monetary loss and damage

that they can never be reimbursed therefor.

(7) The defendant/intervenors, although they

have knowledge that the Master has held the Spot-

welded Bank to infringe contrary to law and in

gross injustice to these plaintiffs proceed to manu-

facture and sell the infringing Spot-welded Banks

and interfering with plaintiff's business pending

the final decision on the Master's Report.

WHEREFORE, IT IS PRAYED: That de-

fendant/intervenors, their employees, agents, job-

bers, attorneys, officers, and workmen be restrained

from making, using, or selling a bank known as the

Spot-welded Bank or banks similar thereto held

by Special Master [26] J. E. Trabucco, to in-

fringe Claim 6 of the Greer patent, and

Second, that defendant/intervenors be ordered

to desist from said making, using, or selling Spot-

welded Ambassador infringing banks until this

Court makes a ruling on the exceptions to the

Master's Report.

Dated: October 8, 1930.

ROY DAILY,
Solicitor for Plaintiffs. [27]
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(Title of Court and Cause.)

AFFIDAVIT OF MERIT.

Butler F. Greer, being first duly sworn deposes

and says that he is over the age of twenty-one

years and is the said Butler F. Greer, one of the

plaintiffs in the above-entitled action; that on or

about September 18, 1930, while in the city of New
York, State of New York, he called upon the In-

vestors Syndicate, 17 East 42nd Street, New York,

and endeavored to sell them Book Form Savings

Banks manufactured by the Bankers Utilities Com-

pany, Inc., under Claim 6 of the Greer Patent No.

1,460,716; that he had a conversation with a Mr.

Jack Moss, manager of the Investors Syndicate,

the party authorized to purchase Book Form Sav-

ings Banks for said Syndicate, and was informed

by Mr. Moss that they were now buying Spot-

welded Ambassador Book Form Savings Banks

from David H. Zell, Inc., The National Bank Sup-

ply Company, or David H. Zell, personally, that

they were only paying fifty-cents (50^) each for

these banks and the Investors Syndicate could not

afford to pay the price the Bankers Utilities Com-

pany, Inc., asked for their Savings Banks as long

as he could purchase the Spot-welded Ambassador

Bank manufactured by David H. Zell, Inc. Mr.

Jack Moss stated to affiant that the Investors Syn-

dicate had purchased some fifty thousand (50,000)

of the Ambassador Spot-welded Banks.

Affiant is also the president and general manager
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of the Bankers Utilities Company, Inc., the other

plaintiff to this action, and as such officer received

reports from the various agents in the field and

it has been directly reported to him that the de-

fendants/intervenors in this action are cutting

prices and flooding the market with Spot-welded

[28] Ambassador Book Form Savings Banks in

spite of the fact that the said defendants/interven-

ors have knowledge that the said Bank was held by

Master J. E. Trabucco to infringe Claim 6 of the

Greer patent; that the fall of the year is the time

the peak of the selling of the Book Form Savings

Banks is reached and every sale w^hich is lost to

plaintiffs because of the underselling by defend-

ants/intervenors of Book Form Savings Banks man-

ufactured under Claim 6 of the Greer Patent No.

1,460,716 will cause irreparable injury to these

plaintiffs because for the sale so lost plaintiffs

can never secure adequate monetary reimbursement

for such sales.

Other than this deponent sayeth not.

BUTLER F. GREER.

Subscribed and sworn to before me this 10th

day of October, 1930.

[Seal] ELEANOR J. SMITH,
Notary Public in and for the City and County of

San Francisco, State of California. [29]
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(Title of Court and Cause.)

POINTS AND AUTHORITIES IN SUPPORT
OF PRELIMINARY INJUNCTION OR
TEMPORARY RESTRAINING ORDER.

The Circuit Court of Appeals for the Ninth Cir-

cuit in the case of Bankers Utilities Company vs.

Pacific National Bank (18 Fed. (2d), page 16)

sustained the validity of Claim 6 of the Greer

patent and held that the book bank manufactured

and sold by defendant-intervenors were infringe-

ments thereof.

The Circuit Court in another case, the Bankers

Utilities Company vs. Pacific National Bank (32

Fed. (2d), page 105), held that the modified struc-

ture of the defendant-intervenors known as the

Ambassador also infringed Claim 6 of the Greer

Patent.

Special Master J. E. Trabucco, on July 31, 1930,

on an accounting between the parties hereto held

that the modified structure known as the Spot-

welded Ambassador Bank manufactured and sold

by defendant-intervenors infringed Claim 6.

The original complaint alleged that the title

rested in the plaintiffs, which allegation of title

was not disputed by defendant-intervenors.

I.

Findings of a Master should be taken as pre-

sumptively correct and should be followed.

Wrigley vs. Larson, 5 Fed. (2d) 731.
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Cimiotti Unhairing Co. vs. American Fur

Company, 158 Fed. 171.

Fullerton vs. Anderson-Barngrower Mfg. Co.,

166 Fed. 443.

Continuous Glass Company vs. Schertz Glass

Co., 219 Ted. 199.

Merrell-Soide vs. Powdered Milk Co., 2 Fed.

(2d) 107. [30]

II.

Where an infringing device is shown to have

been made before suits brought, the charges of

the bill will be held broad enough to cover subse-

quent charges of structure which also infringe

and successive preliminary injunctions may issue

to cover each and all of such modified forms.

Westinghouse vs. Christensen, 121 Fed. 558.

III.

A prima facia case for a temporary restraining

order or preliminary injunction is made when

plaintiff shows

a. Validity of patent.

b. Defendants' infringement.

c. Plaintiff has title.

McMaster vs. Daugherty, 219 Fed. 219.

Respectfully submitted,

ROY DAILY,
Solicitor for Plaintiffs.

Receipt of within motion and notice of motion

this 10th day of October, 1930, admitted.

WM. A. LOFTUS,
Attorney for Defendant Intervenors.

[Endorsed] : Filed Oct. 10, 1930. [31]
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(Title of Court and Cause.)

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 1st day of December,

in the year of our Lord one thousand nine

hundred and thirty. Present: The Honorable

FRANK H. KERRIGAN.

MINUTES OF COURT—DECEMBER, 1, 1930—

ORDER SUBMITTING EXCEPTIONS TO
REPORT OF SPECIAL MASTER.

Upon motion of Thos. J.' Goulden, Esquire, ap-

pearing on behalf of defendant, it was ORDERED
that the exceptions to the report of the Special

Master stand submitted. [68]

(Title of Cause.)

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 8th day of December, in

the year of our Lord one thousand nine hun-

dred and thirty. Present: The Honorable

FRANK H. KERRIGAN.
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MINUTES OF COURT—DECEMBER 8, 1930—

ORDER SUSTAINING EXCEPTIONS TO
RE1>0RT OF SPECIAL MASTER AND
DENYING MOTION FOR INJUNCTION,
ETC.

This case came on regularly this day for hear-

ing of the motion for injunction herein. Counsel

for respective parties being present, IT IS OR-
DERED that the exceptions to the report of the

Special Master as to "Spot-well Banks," hereto-

fore submitted, be and the same are hereby sus-*

tained, and said Master is hereby directed to ex-

elude said Banks from the accounting now in

progress. Further ORDERED that said motion

for injunction be and the same is hereby denied.

At request of counsel for plaintiffs ORDERED
that exceptions to said orders be and are entered.

[69]

(Title of Court and Cause.)

NOTICE OF MOTION.

To the Pacific National Bank, Defendant, National

Bank Supply Company, Inc., David H. Zell,

Inc., and David H. Zell, Defendant/Interve-

nors, C. P. Goepel, Charles E. Townsend, and
William A. Loftus, Their Attorneys.

You will please take notice that on Saturday,

January 17, 1931, at 10:00 o'clock A. M., or as

soon thereafter as the matter can be heard in the
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courtroom of the above-entitled court at the Fed-

eral Post Office Building, Seventh and Mission

Streets, San Francisco, California, plaintiff will

ask the court or Judge to approve the statement

of evidence in condensed form as provided by

Equity Rule 75, and ask that the same be approved

by the court or the Judge as a correct statement

of all the evidence in the above-entitled action.

ROY DAILY,
HUGH K. McKEVITT,

Attorneys for Plaintiffs. [70]

(Title of Court and Cause.)

MOTION FOR APPROVAL OF STATEMENT
OF EVIDENCE.

Comes now the plaintiff above-named and moves

the above-entitled court to approve the statement

of evidence as being a true, complete, and properly

prepared statement of all the evidence that was

introduced and used by the above-entitled court on

the motion for preliminary injunction.

This motion is based upon all of the proceedings

and exhibits of records in the above-entitled case

and upon all of the original records and exhibits

on file in this court.

BANKERS UTILITIES COMPANY,
INC., and

BUTLER P. GREER,
By ROY DAILY,

HUGH K. McKEVITT,
Attorneys for Plaintiffs. [71]
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(Title of Court and Cause.)

AUTHORITIES IN SUPPORT OF MOTION.

Equity Rule 75.

Buesell vs. United States, 258 Fed. 811.

Great Northern Railway Company vs. United

States, 254 Fed. 522.

ROY DAILY,
HUGH K. McKEVITT,

Attorneys for Plaintiffs.

Due service of within Notice of Motion, Motion

for Approval of Statement of Evidence, Author-

ities in Support of Motion this 5th day of January

1931, admitted.

CHAS. E. TOWNSEND,
WM. A. LOFTUS,
C. P. GOEPEL,

Attorneys for Defendant and Defendant Inter-

venors.

[Endorsed] : Filed Jan. 6, 1931. [72]

(Title of Court and Cause.)

STATEMENT OF EVIDENCE IN CONDENSED
FORM AS PROVIDED BY EQUITY RULE
75.

The motion for preliminary injunction was con-

solidated with and came on for hearing at the same

time as exceptions to report of the Special Master.
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The Court in passing upon and overruling the mo-

tion for preliminary injunction considered the

Master's Report, and exhibits taken before the

Special Master which was the only evidence consid-

ered by the Court on the motion for the preliminary

injunction. In compliance with Equity Rule 75 to

avoid needless repetition, the following condensa-

tion of the evidence including the Master's Report

in full is to be considered as all of the evidence and

record in this case:

STATEMENT OF EVIDENCE.

TESTIMONY OF MAURICE M. BALSAM, FOR
DEFENDANTS.

MAURICE M. BALSAM, the first expert for

defendants, testified concerning the art of spot-

welding and in brief bi ought out the fact that spot-

welding comprised the passing of a current of elec-

tricity through two pieces of metal in such man-

ner as to fuse them [73] together into one. The

witness demonstrated with a '* spot-welded bank,"

of defendants' manufacture (Tr., pages 846-849,

Vol. 2) that the weld itself will not break, if prop-

erly made, but that rather the material around the

weld would give way if enough pressure is applied

in different directions to the metals.

TESTIMONY OF PROFESSOR W. S. MORLEY,
FOR DEFENDANTS.

PROFESSOR W. S. MORLEY, of the Univer-

sity of California, and a witness for defendants, tes-
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(Testimony of Professor W. S. Morley.)

tified (commencing Tr., page 530, Vol. 6) that he

made a careful examination of the defendants'

'*spot-welded bank," and particularly of the points

thereon where the tongues of the stiffening boards

were attached by welding to the case. A weld, so

the witness testified, comprises the passing of a

current of electricity through two contiguous metals

and thereby forming a permanent joint in which a

continuity of the metal is formed by the under-

growth of the crystals of which the metal is made

up. The witness produced photographs of the

welds so examined, and it appeared therefrom that

the metal of the tongues and the metal of the case

had been fused into a unitary structure at points

where the welds occurred.

TESTIMONY OF MORTIMER 0. LYDDANE,
FOR DEFENDANTS.

MORTIMER C. LYDDANE, patent expert for

the defendants, after stating his qualifications, pro-

ceeded to testify concerning Claim 6 of the Greer

patent and its scope as controlled by the prior art

of record, the decisions of the Circuit Court of Ap-

peals, and the disclaimer of Greer which had been

made to other claims of the patent (Tr., commencing

page 883, Vol. 2). The witness pointed out that

the novelty of Claim 6 resided in the specifically

defined means for attaching the cover to the case,

namely, the easily bendable tongues of the stiffen-

ing boards co-oj)erating with the slots of the case
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(Testimony of Mortimer C. Lyddane.)

lid to provide ready [74] attachment and de-

tachment. The testimony further brought out the

point that a savings bank, not embodying the exact

structure defined by Claim 6 or a bank in

which the parts, though the same did not func-

tion in the manner defined by this claim, would

not infringe the Greer patent. It was pointed

out that the "spot-welded bank" embodied a con-

struction in which the tongues of the stiffening

boards were not passed through slots in the case,

but were joined to the case by welding, and that the

welds constituted a permanent molecular union of

the metals of the tongues and case. The witness

testified that the j^ermanent attachment of the

tongues of the stiffening boards to the case did not

permit easy detachment of the cover from the case

in the sense in which Claim 6 of the Greer patent is

construed. In comparing the "spot-welded bank"

with the Ambassador Bank, held to infringe Claim

6, it was pointed out that the lugs of the stiffening

boards, when as, and if cut through to detach the

cover from the case, still remained affixed to the

case, thereby destroying the complete envelope cov-

ering to the extent that the removed stiffening

boards could not again be utilized for the purpose

for which they were intended. Various other points

contended by defendants ' counsel to show the '

' spot-

welded bank" to be outside the scope of Claim 6

were brought out during the examination of Mr.

Lyddane, but those parts of the testimony above

briefly given are believed to be sufficiently com-
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(Testimony of John A. Siebert.)

prehensivc for the purpose of infornriin^ tlie Court

as to what is believed to be most important of de-

fendants' contentions.

TESTIMONY OF JOHN H. SIEBERT, FOR
PLAINTIFFS.

The first expert witness testifying on behalf of

plaintiff was JOHN A. SIEBERT, who qualified

as a mechanic and an expert in the art of spot-

welding (Tr., commencing page 228, Vol. 5). The

witness demonstrated with a set of specially made

tools the manner in which the tongues of the stiffen-

ing boards [75] of the cover could be cut in two

to detach the cover from the bank case. In mak-

ing the demonstration, the witness used a "spot-

welded bank" of defendants' manufacture and cer-

tain cutting tools which were adapted to cut through

the tongues without damaging the case of the bank.

The point where the spot-weld joined one of the

stiffening boards with the bottom of the case was

also cut through or broken by means of these spe-

cially made tools to permit the detachment of this

stiffening board from the case. The demonstra-

tion resulted in the complete detachment of the en-

velope covering of the bank and from the case

thereof, one of the stiffening boards of the cover

being minus the tongues, which were still welded

and attached to the case lid. The case of the bank

was apparently complete in itself and was in condi-

tion to be again recovered. One of the stiffening

boards was ^Ndthout its tongues, and could not be
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again used for the purpose for which it was origi-

nally intended. After this demonstration was com-

pleted, the meeting was adjourned to the factory of

the Larkins Specialty Manufacturing Co., and the

witness proceeded to show how the bank case from

which the cover had been removed could again be

recovered with another envelope covering. The wit-

ness took another cover, in which the fabricoid and

stiffening boards were similar to those previously re-

moved from the case, and after having at-

tached one of the stiffening boards of the cover

to the bottom of the case, proceeded to spot-weld

the tongues of the other stiffening board to the

lid of the case. After this demonstration was

finally concluded, the old case was satisfactorily

recovered with a new envelope covering, the com-

pleted product having all the appearances of a

conmfiercially salable book form savings bank.

TESTIMONY OF PAUL D. FLEHR, FOR
PLAINTIFFS.

The next expert for plaintiffs, PAUL D. FLEHR,
a patent attorney with offices in San Francisco (Tr.,

commencing [76] page 294, Vol. 5), testified that

Claim 6 of the Greer patent was a combination claim

in which the elements were '

' a casing, a covering for

the case simulating the binding of a book, and

stiffening boards for the cover," the combination

being characterized by the fact that the covering

was detachably secured to the case. The witness
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testified that the securing of the tongues of the

stiffening boards to the case did not constitute a

permanent connection, that the cover could be re-

moved from case without damaging the case, and

that a nev^ cover could be applied to the case in place

of the one removed. The witness pointed out that

in view of the two previous decisions of the Cir-

cuit Court of Appeals, Claim 6 should be construed

as being a three element claim in which the co-op-

erating tongues and slots constituted but one means

for detachably securing the cover to the case. The

witness further testified that the '\spot-welded

bank '

' had all the elements of claim 6, and that even

though the tongues of the stiffening boards did not

extend through slots in the case, but were rather

fastened securely to the outside thereof, the claim

was, nevertheless, infringed by this structure.

TESTIMONY OF BALDWIN VALE, FOR
PLAINTIFFS.

BALDWIN VALE, Patent Expert for the plain-

tiffs, testified (Tr., commencing page 374, Vol. 5)

that he had examined and compared the construc-

tion of the "spot-welded bank" with the original

Ambassador Bank, held by the Circuit Court of Ap-

peals to infringe Claim 6 of the Greer patent, and

had been unable to find any difference in the two

constructions, except the specific means for attach-

ing the cover to the case. This specific means for

attaching the cover to the case, so the witness testi-

fied, did not take the "spot-welded bank" from
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without the scope of Claim 6, for the reason that the

old cover could still be removed from the case and

a new cover [77] substituted without damaging

the case.

DEFENDANT'S REQUESTED ADDITIONAL
TESTIMONY OF PROFESSOR W. S. MOR-
LEY.

TESTIMONY OF PROFESSOR W. S. MORLEY,
FOR DEFENDANT/INTERVENORS (RE-

CALLED).

PROFESSOR W. S. MORLEY was called as a

witness on behalf of defendant/intervenors, was

duly sworn, and testified as follows

:

Direct Examination.

(By Mr. GOEPEL.)
I am fifty-five years old and am a teacher in the

Department of Metallurgy of the University of Cali-

fornia. I have been engaged in the Study of Metal-

lurgy for twenty-five years, having received a de-

gree of B. S. from the University of California.

Defendant's Exhibit 54, a spot-welded bank man-

ufactured by the Zell Company, was received in

evidence.

I was requested to examine the method by which

the outer cover was placed and to make a critical

examination of the welded points. To do that I did

some filing. I had some difficulty and so I took

my snips and cut in at opposite corners at what I
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considered a fair cross-section, and these sections

I took out, which correspond to the other corners,

and a section was taken through horizontally.

These sections were polished for this sort of work

for examination, and the various specimens put

under the microscope and photographs and these

photograj)hs I gave to Mr. Goepel.

Defendant's Exhibits No. 55-A and 55-B, two

micro photographes of parts taken from Exhibit 54,

were received in evidence as Defendant's Exhibits

55-A and 55-B.

The entire width of the welds were examined

under the microscope from one side to the other.

Beginning at one side no break was shown. And
clear across the other side no break was shown. In

between possibly %ths across the distance [78]

there was a continuity of metal and this continuity

of metal is made up. There is no break at all and

the metal is as one metal from one side of the weld

to the other.

These photographs show that the metal is contin-

uous from one end to the other and of the same com-

position; that the lid of the box and the lug of the

cover were made to be one ; that this is known as a

spot-weld, which is the joining of two metals, iron

ordinarily, by having a clean surface, placing them

together, and by means of an electric current raising

the temperature to the softening point and pressing

together, and then removing the pressure, and the

weld is a continuous one. This continuous joint is

formed by the contact at a high temperature, of the
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two pieces of metal and by undergrowth of the crys-

tals at this temperature. The undergrowth is just

as precise and clear-cut as if the metals were fused.

Q. And the continuous joint, how is that formed?

A. This continuous joint is formed by the contact

at a high temperature, of the two pieces of metal

and by undergrowth of the crystals at this tempera-

ture. The undergrowth is just as precise and clear-

cut as if the metals were fused.

The photographs I referred to were made under

my supervision on a micro-photograph apparatus

which magnified the subject 100 diameters. From
an examination of them the crystalline character

shows up the same as the specimen itself.

(The witness was asked to examine Defendant's

Exhibit No. 54 and to look at the different welds

along the lid and the lugs and also the weld on the

bottom of the box.)

I find these welds are of the type known as spot,

or resistance welds having an undergrowth of crys-

tals.

Defendant's Exhibit No. 57, a spot-welded bank

manufactured by defendants was received in evi-

dence. [79]

(The witness was asked to examine Exhibit No.

57 and to look at the different welds along the lid

and the lugs.)

I find these welds are properly made where there

is complete union of metals and a complete under-

growth. This also applies to the welds on the

bottom of the box.
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By resistance weld I mean one in which resistance

is used as a means of developing heat at the point of

contact. There is a high current density at the

point at which the weld takes i)lace. The heat is

developed at the point of equation. R is the resis-

tance in ohms and I is the current in amperes. It

is the square of the current in resistance. At the

point of these wires there is a high density and

the heat is developed and the metal brought to the

softening point. I find in Defendant's Exhibit 19

the welds along the lid and lugs and those on the

bottom of the box are typical welds.

Defendant's Exhibits 58-A, 58-B and 58-C are

sample spot-welds in which the metal is brought

to a fusion point and pressure applied. These

were received in evidence.

I find these spot-welds all possess the same char-

acteristics, namely, that the metal has been welded

together and are not detachable; that they cannot

be torn apart without disrupting the metal on the

side of the weld.

I have made an investigation as to the meaning

of the word "detachable" in the arts and find the

term "detachable" as used in the mechanic's of arts

is used to signify that part of a device that can be

easily replaced by a similar or identical part, or

by the use of a similar looking device, as, for in-

stance, an automobile wheel or rim, or by the sim-

ple tools used by an ordinary person. Referring to

Defendant's Exhibits 54, 57 and 19, I would say

from my examination that the covers of the three
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banks were not detachable. I first considered this

question of detachability when I cut these welds

[80] off and the ordinary tools of the shop, the

ordinary file tools, were too large and clumsy and I

had to resort to the cutting shears and practically

destroyed the cover, as you see.

Redirect Examination.

(By Mr. GOEPEL.)
The diagram made on the back of Defendant's

Exhibit 55-B was 100 times to show that inter-

growth took place. In the usual and customary

way I polished and etched the place to bring out the

interval. I needed two photographs to show the

intergrowth of metal. I wanted to show the dis-

tinct gap and then in the other the continuity of the

metal. It is always customary to make diagram-

matic sketches of tests to act as a medium of explan-

ation.

Looking at Defendant 's Exhibit No. 19 and Plain-

tiff's Exhibit No. 122-B, I would not say that the

stiffening board in either are in the same condition

now as they were in before they were welded to-

gether. They are damaged. Looking at Defend-

ant's Exhibit 58-A, I would say that in it they are

bent and not in the same continuity. Some of the

material is carried over from one to the other. In

other words, the condition of those parts shows

the material displaced so that they are in a differ-

ent condition than formerly.

Mr. GOEPEL.—That is all."
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PLAINTIFF '8 REQUESTED ADDITIONAL
TESTIMONY AFTER DEFENDANT'S RE-
QUESTED ADDITIONAL TESTIMONY OF
PROFESSOR W. S. MORLEY.

Cross-examination.

PROFESSOR MORLEY was banded Plaintiff's

Exhibit No. 100 and 122-A, wbieh exbibit was simi-

lar to Exbibit No. 57. He testified tbat it was not

detachable, but he did say, how^ever, that it had

been removed. And he further said at Tr. 550 that

the cover on Exhibit 57 could be detached from the

case. Professor Morley stated that all of his in'ior

testimony [81] referred to the spot-welding of

the lugs on the lid, and that the detachability re-

ferred to the lugs on that piece of metal. At Tr. 552

he said that the cover was not permanently attached.

At Tr. 553 he said that in the extreme definition of

the word ''detachable" the cover was detachable.

"Mr. GOEPEL.—Pointing to the bottom of the

case.

Mr. DAILY.—Are some of those points slightly

discolored ?

A. Probably.

Q. What is the cause of that discoloration?

A. The heat of the current and the pressure.

Q. How much heat would it take to make that

discoloration ?

A. I should not want to say offhand.

Q. In your estimation, looking at this Exhibit

No. 57, and this exhibit here, 54.



56 Bankers Utilities Company, Inc., et al., vs.

(Testimony of Professor W. S. Morley.)

A. I would say up into the red heat, 1100, 1,000

figures.

Q. You are familiar with spot-welding, are you,

Professor? A. Yes.

Q. Would you say that this Exhibit No. 131 has

ever been used for spot-welding?

A. I could not say.

Q. You do not know whether it has or not?

A. No.

Q. Well, now, you have seen spot-welding ma-

chines? A. Yes.

Q. How would you say you could spot-weld the

bottom, this bottom part of the case, to that part

of the case? The stiffening board; we call this

the stiffening board, and we call that the case.

A. Yes. Why, there are various styles of spot-

welding machines. Big ones and little ones. In

this case it [82] must be a small machine. And
it is simply used by putting the back on here.

Q. The bottom of the case?

A. The bottom of the case.

Q. Refer to Defendant's Exhibit No. 121. I will

ask you to tell the Court how you could put that

spot-weld on there.

A. This would have to be off.

Q. No. That is the way it is spot-welded. Could

you spot-weld it that way?

A, I do not know whether I could.

Q. I am asking, from your experience now; you

are an expert. A. Yes.

Q. Could you spot-weld that cover here on to

the bottom of this case? A. I might.



National Bank Supply Company, Inc., et al. 57

(Tcstinioiiy of Pi'ofessor W. S. ^Morley.)

Q. How? Just describe how you would do it?

A. By applying current here.

Mr. DAILY.—He is pointing to the bottom of the

case.

A. And pressure at a point here, and the current

would be concentrated and a unity of metals would

occur.

Q. What would happen to the fabrikoid?

A. It might be slightly tarnished.

Q. If you were putting a spot-weld simply to

57, and if you have a 900 to 1200 centigrade heat,

what would happen to the fabrikoid? Would it

burn the fabrikoid? A. I do not think so.

Q. If you were to use this gooseneck at a tem-

perature of from 900 to 1200 degrees C, what would

be the temperature of this gooseneck?

A. Copper melts at 1,000. [83]

Q. If you were to put 1200 degrees C. on that

that would melt? A. Surely.

Q. Then you could not use that for any length of

time? A. Not at 1200.

Q. Could you use it much at 900? A. Yes.

Q. How much?

A. It depends on the amoimt of heat energy,

—

energy rather than temperature.

Q. So that if you were putting spot-welds on

there how many times would you say that you could

use that gooseneck?

A. It might be used an indelimte number of

times.

Q. And at what degree does this commence to

heat up to reach the melting point?
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A. It is a question of quantity heat and not a

question of degrees.

Q. Could you use it at the rate of 250 times an

hour? Could that be done at between 900 and

1200 degrees'? A. No.

Q. "No" what?

A. It would not be at that temperature. It is

a Yeiy high conductor of heat. Unless thoroughly

insulated it might heat up. It is a good conduc-

tor of heat.

Q. And retains it? A. No.

Q. When you reach a melting point of 1,000 de-

grees do not the molecules of that break down?

A. When that melts it breaks down.

Q. And begins to run?

A. And begins to run. [84]

Q. Anything over 1,000 degrees? A. Yes.

Q. And this becomes fluid?

A. It becomes fluid, yes.

Q. And would not be solid any longer ? A. No.

Q. Now, will you examine the spot-weld here.

Is there a spot-weld in the bottom of this case?

A. I could not say frankly whether there is or

not. There might be one there.

Q. Will you please take a look at it from the

inside and see if you can find a spot-weld there or

not, referring to the bottom of the case.

A. I would not want to testify there was a spot-

weld there.

Q. Would you say there was not a spot-weld

there? A. I could not say that either.

Q. Then you do not know? A. I do not know.
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Q. Assuming that there is a spot-weld, would you

say that this is a permanent attachment?

A. Yes.

Q. What degree of heat would you have to have

before metals fused together?

A. It depends on the metal.

Q. This is copper. What degree of heat would

bring it to the fusion point? This is cold-rolled

steel? A. That is copper plate.

Q. What would be the fusion point of those two

metals ?

A. The fusion point is different from the grain

growth point. The grain growth takes place be-

tween 900 and 1200, whereas the fusion takes place

at 1400. [85]

Q. No fusion takes place until you reach 1400?

A. 1500 or 2,000.

Q. Take these two pieces of cold-rolled steel.

A. Yes.

Q. In your estimation there would not be a fusion

point until you reached 1500 or 2,000?

A. Exactly.

Q. Would you say that it took 1400 or 1500 de-

grees to attach this?

A. Not at all. The alpha and the gamma fuse

at 900.

Q. What is the alpha? A. Below 900.

Q. What is the beta?

A. It is supposed to take place at about 850.

Q. What is the gamma? A. 900 to 1,000.

Q. And what is above that? A. The beta.

Q. The beta is 1,000? A. No, around 850.
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Q. Now, what first? A. The gamma first.

Q. And what heat would that be?

A. Between 900 and 1200.

Q. And any metal over 1200 would be liquid if

it was copper?

A. The copper is oxidized. It is highly infus-

ible.

Mr. GOEPEL.—He answered on the box.

Mr. DAILY.—Re-state that answer.

A. This is a thin coating of copper and instead

of melting it bums, as copper has a high meZing

point.

Q'. What happens to the cold-rolled steel under

the [86] copper?

A. There isn't time enough for oxidation. With

the temperature and the pressure to flow together

and the crystals intergrain as my photographs

have shown.

Q. Does the copper flow off in effect on the cold-

rolled steel as it is spot-welded?

A. No. If it were a thick weld, but in a thin

weld, no.

Q. What happens to the copper when this fusion

takes place? A. When it is oxidized it is gone.

Ql It goes off into the air? A. No.

Q. What happens?

A. It becomes brittle and goes into dust.

Q. That they were two separate pieces of metal

in the beginning?

A. Yes, and when they were heated to 1100 or

1200 and put under pressure there was an inter-

growth and continuity of metal.
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Q. And does this illustrate that there was a 1100

or 1200 C. in accomplishing that? A. Yes.

Q. Then in truth and in fact there was between

1100 and 1200 degrees C. applied to this?

A. Yes.

Q. And the same applies to the bottom?

A. Yes.

Q. At which point copper is liquid.

A. Copper liquifies at 1,000. [87]

TESTIMONY OF JOHN A. 8IEBERT, FOR
PLAINTIFFS.

JOHN A. SIEBERT, a witness for the plaintiff

at Tr. 245 and 246 had to use a gooseneck made out

of copper on the bottom of the spot-welding ma-

chine, as the gooseneck was necessary to spot-weld

the stiffening board to the bottom of the case in

order that he could get between the fabrikoid cover

and the stiffening board. Spots appeared on this

gooseneck which were made by using 120 volts of

very hot heat and the gooseneck gets hot and the

upper point embosses it into the lower. The goose-

neck could be used about 200 times. He said to

do this required a difficult operation and could not

be done with much rapidity—not over about sixty

an hour. He demonstrated the difference between

commercial spot-welds which were easily broken

and real spot-welds, and he said that whenever a

perfect spot-weld was made, it was always dark.

(See Plaintiff's Ex. No. 127.) He further said

that by using a gooseneck in the manner in which
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was demonstrated by him, it would effect the fab-

rikoid, by using the gooseneck it would get hot and

would burn the cover or the fabrikoid.

At Tr., 263, Vol. 5, he testified as follows:

Q. "Have you that gooseneck with you you had

yesterday? A. Yes, I have it right here.

Q. Now, if you use that gooseneck on spot-weld-

ing stiffening boards of the corners on to the case

of the bank, could that be used continually for a

period of 8 hours consecutively?

A. It could not be used constantly without having

a special preparation. It would have to be stopped

in between in order to help the heat to escape from

the gooseneck.

Q. What heat do you mean? [88]

A. The heat that is created by the welding of

the case that would transfer itself through into

the horn.

Q. You mean to say this gooseneck would be-

come hot by spot-welding on it?

A. It would become red hot from continued spot-

welding.

Q. About how many spot-welds would it take to

become hot?

A. If that were continuous welding, it wouldn't

take more than 200 spot-welds to get it red hot.

Q. Then what would happen to the fabrikoid

covering on it?

A. Naturally it would melt and lose its form

and burn if held too long on it.

Q. Then in your opinion it is not practicable
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to spot-weld on one machine for 8 hours contin-

uously 750 backs during that period of time?

A. In order to make a perfect spot-weld it is

impracticable to make that amount of spot-welds

a day.

TESTIMONY OF MORRIS KAPLAN, FOR
PLAINTIFFS.

MORRIS KAPLAN, superintendent for David

H. Zell, Inc., called as a witness by the plaintiff,

testified at Tr., 1644, in response to a question

of how he spot-welded the bottom to the cover of

the case that: "The box goes into the brass band

and the pin goes under, one pin goes under between

the cover and the box, and one pin goes from the

top, and that is how it welds. The die comes down

and welds one time on the top and one time on the

bottom. They weld together." He said that they

could not spot-weld through the fabrikoid covering

because they tried that and the cover burned. [89]

TESTIMONY OF DAVID H. ZELL, FOR DE-

FENDANTS.

DAVID H. ZELL, a witness called for the de-

fendant, testified at Tr., 630 that he had difieulty

in applying the spot-welding to the bottom of the

case and the special attachment to the welder is

made flat and by applying pressure, it bent. The

spot-welder would come in underneath the fabric

and clamp the bottom of the box to the cover or
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stiffening board, and the attachment would have

to be inserted between the leather cover and the

stiffening board and the other part of the spot-

welder would go on the upper surface of the bottom

of the case.

The foregoing narrative statement of the evi-

dence is hereby allowed and approved and the same

is hereby ordered filed as a statement of the evi-

dence to be included in the record on appeal in the

above-styled cause as provided in Paragraph (b)

of Equity Rule 75.

Approved.

FRANK H. KERRIGAN,
Judge.

San Francisco, California, February 9th, 1931.

Receipt of within statement of evidence in con-

densed form as provided by equity rule 75 this 7th

day of February, 1931, admitted.

WM. A. LOFTUS,
Attorney for Defendant/Intervenors.

[Endorsed] : Filed Feb. 9, 1931. [90]

(Title of Court and Cause.)

STIPULATION AS TO MODE OF PROCE-
DURE ON PRELIMINARY INJUNCTION.

It is hereby stipulated by and between the par-

ties hereto that at the calling for hearing of plain-

tiff's motion for preliminary injunction, it ap-
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peared that the Court had before it for considera-

tion and decision the matter of defendants—and

defendants-intervenor's exceptions to the Report

of the Special Master and expressed a preference

to consider jjlaintiff's motion for preliminary in-

junction simultaneously with the consideration of

said exceptions.

That thereupon counsel for the respective par-

ties in open court orally agreed that plaintiff's

motion for preliminary injunction should abide

by and conform to the decision and order of the

court relative to said exceptions of defendant and

defendants-intervenors.

ROY L. DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiff.

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Solicitors and Counsel for Defendants, and Defend-

ants/Intervenors.

[Endorsed] : Filed Feb. 4, 1931. [91]

(Title of Court and Cause.)

PETITION OF PLAINTIFFS, BANKERS
UTILITIES COMPANY, INC., A CORPO-
RATION, AND BUTLER F. GREER, FOR
AN ORDER ALLOWING APPEAL.

The plaintiffs in the above-entitled action.

Bankers Utilities Company, Inc., a corporation,
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and Butler F. Greer, and each of them, feeling

themselves aggrieved by the order made and en-

tered in the above-entitled cause on the 8th day

of December, 1930, overruling the Special Master's

report that the "Spot Welded Ambassador Bank"

manufactured by the defendants-intervenor in-

fringed Claim 6 of Greer Patent No. 1,460,716, and

further denying plaintiffs' motion for a pre-

liminary injunction against the defendants-inter-

venor from infringing Claim 6 of the Greer Patent

by the manufacture ''Spot Welded Ambassador

Book Form Savings Bank" come now, by their

solicitors and counsel, and pray this Court for ancZ

order allowing the said plaintiffs, and each of them,

to prosecute and appeal from the said order, and

from the said final decree, to the Honorable United

States Circuit Court of Appeals for the Ninth Cir-

cuit, under and according to the laws of the United

States in that behalf made and provided for, and

also that an order be made fixing the amount of se-

curity which the said plaintiffs shall give and fur-

nish upon such appeal.

EOY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within petition of plaintiffs.

Bankers Utilities Company, Inc., a corporation,

and Butler F. Greer, order allowing appeal this

day of December, 1930, admitted.

Attorney for Defendant-Intervenors.

[Endorsed] : Filed Dec. 27, 1930. [92]
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ASSIGNIMENT OF ERRORS OF PLAINTIFFS,
BANKERS UTILITIES COMPANY, INC.,

A CORPORATION, AND BUTLER F.

GREER.

Now comes Bankers Utility Company, Inc., a

corporation, and Butler F. Greer, plaintiffs in the

above-entitled cause, and specify and assign the

following as errors upon which they will rely upon

their appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the order

made and entered in the above-entitled cause on

the 8th day of December, 1930, ordering, decreeing

and sustaining the defendants-intervenors objec-

tions to the Special Master's report, dated Jidy

31, 1930, and ordering that the "Ambassador Spot

Welded Bank" did not infringe Claim 6 of the

United States Letters Patent No. 1,460,716, issued

on July 3, 1923, to Butler F. Greer, and further

ordering, decreeing and denying plaintiffs' applica-

tion for a preliminary injunction against defend-

ants-intervenor, enjoining them from manufactur-

ing a device known as the "Ambassador Spot

Welded Bank," and ruling that the said "Am-
bassador Spot Welded Bank" did not infringe

Claim 6 of United States Letters Patent No. 1,-

460,716, issued on July 3, 1923, to Butler F. Greer.

1. That the above-entitled court, to wit, the Dis-

trict Court of the United States for the Northern

District of California, Southern Division, erred in
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granting the exception to the Master's report of

defendants-intervenors, and each and every part

thereof, because said exception was in violation of

the mandate of the United States Circuit Court of

Appeals, and in excess of the jurisdiction of said

District Court in carrying said mandate into effect.

2. Said Court erred in allowing defendants-in-

tervenors' exception to the Special Master's report,

dated July 31, 1930, and holding that the "Am-
bassador Spot Welded Bank" manufactured [93]

by defendants-intervenors, were noninfringing de-

vices coming within the scope of Claim 6 of United

States Letters Patent No. 1,460,718, issued on July

3, 1923, to Butler F. Greer, one of the plaintiffs

herein.

3. Said Court erred in permitting defendants-

intervenor to prosecute their exception to the Mas-

ter's report because said exception was and is in

violation of, and contrary to, the mandates of the

Circuit Court of Appeals for the Ninth Circuit.

4. Said Court erred in not sustaining the Spe-

cial Master's report, dated July 31, 1930, decreeing

that the "Ambassador Spot Welded Bank" manu-

factured and sold by defendants-intervenor, in-

fringed Claim 6 of United States Letters Patent

No. 1,460,716, issued on July 3, 1923, to Butler F.

Greer.

5. Said Court erred in sustaining defendants-

intervenors exception to the Special Master's re-

port, dated July 31, 1930, and decreeing that the

device known as the "Ambassador Spot Welded

Bank" was not an infringement of Claim 6 of
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United States Letters Patent No. 1,460,716, dated

July 3, 1923, to Butler F. Greer.

6. Said Court erred in not granting plaintiffs'

application for a preliminary injunction against

defendants-intervenor from manufacturing, using

and selling a device known as the "Ambassador

Spot Welded Bank," which device is an infringe-

ment of Claim 6 of United States Letters Patent

No. 1,460,716.

7. Said Court erred in not adjudging and de-

creeing that defendants-intervenor had infringed

Claim 6 of said United States Letters Patent No.

1,460,716.

8. Said Court erred in not adjudging and de-

creeing that defendants-intervenor had infringed

Claim 6 of said United States Letters Patent No.

1,460,716, with their modified [94] savings bank

device known as the "Ambassador Spot Welded

Bank."

9. That the orders and refusals to grant the

temporary injunction are against the manifest

weight of the evidence.

10. That the decree, orders and refusal to grant

temporary injunction are contrary to law.

11. That the decree, order and refusal to grant

temporary injunction are contrary to the mandate

of the Circuit Court of Appeals for the Ninth Cir-

cuit.

In order that the foregoing assigimient of errors

may be and appear of record, the said plaintiffs

present the same to the Court and pray that such

disposition may be made thereof as is in accord-

ance with the laws of the United States.
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WHEEEFORE, said plaintiffs pray, and each

of them prays, that said decrees, orders and re-

fusals to grant a temporary injunction be reversed

and recalled, and that said United States District

Court in and for the Southern Division of the

Northern District of California, Third Division,

be directed to enter a decree in favor of said plain-

tiffs and against the Pacific National Bank, a Na-

tional Banking Association, defendant, and Na-

tional Bank Supply Company, Inc., a corporation,

David H. Zell, Inc., a corporation, and David H.

Zell, personally, defendant-intervenors, in the usual

form, and sustain the Special Master's report,

dated July 31, 1930, which report decreed and held

that the "Ambassador Spot Welded Bank" was

and is an infringement of Claim 6 of United States

Letters Patent No. 1,460,716, granted to Butler F.

Greer, and that the said Court be directed to enter

a decree in favor of said plaintiffs, and against the

Pacific National Bank, a National Banking Asso-

ciation, defendant, and National Bank Supply

Company, Inc., a corporation, David H. Zell, Inc.,

a corporation, and David H. Zell personally, de-

fendant-intervenors, in the usual form, adjudging

and decreeing that Claim 6 of said [95] United

States Letters Patent No. 1,460,716, is infringed, as

alleged in the application and motion for a pre-

liminary injunction herein, granting to plaintiffs

all other relief prayed for in said motion, and re-

ferring the cause to a Master in Chancery for an

accounting of damages and profits.
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All of whicli is respectfully submitted.

ROY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within assignment of errors this

— day of December, 1930, admitted.

Attorney for Defendants-Intervenors.

[Endorsed] : Filed Dec. 27, 1930. [96]

(Title of Court and Cause.)

ORDER ALLOWING APPEAL OF PLAIN-
TIFFS, BANKERS UTILITIES COM-
PANY, INC., A CORPORATION, AND
BUTLER F. GREER.

In the above-entitled cause the plaintiffs, Bank-

ers Utilities Company, Inc., a corporation, and

Butler F. Greer, having filed their petition for an

order allowing an appeal, together with an assign-

ment of errors:

Now, on motion of Roy L. Daily and Hugh K.

McKevitt, Esquires, solicitors for said plaintiffs,

—

IT IS ORDERED that the said appeal be, and

the same is hereby allowed to said plaintiffs to the

United States Circuit Court of Appeals for the

Ninth Circuit from the order made and entered in

the above-entitled cause on the 8th day of De-

cember, 1930, overruling the Special Master's re-

port on the "Spot Welded Ambassador Bank,"
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and holding that the said "Spot Welded Ambas-

sador Bank" does not infringe Claim 6 of United

States Letters Patent No. 1,460,716, issued July

3d, 1923, to Butler F. Greer for Book Form Sav-

ings Banks, and denying plaintiffs' application for

a preliminary injunction against the defendants-

intervenor from infringing Claim 6 of Greer

Patent No. 1,460,716, by making, using and selling

a device known as the ''Spot Welded Ambassador

Book Form Savings Bank" and that the amount

of the cost bond of plaintiffs' on said appeal be, and

the same is hereby fixed in the sum of $300.00.

IT IS FURTHER ORDERED that upon the

giving of such cost bond a certified transcript of

the record and proceeding herein be forthwith

transmitted to said United States Circuit Court of

Appeals.

Dated: December 27th, 1930.

FRANK H. KERRIGAN,
Judge.

[Endorsed] : Filed Dec. 27, 1930. [97]

Premium charged for this bond is $10,00 per an-

num.

AMERICAN SURETY COMPANY OF NEW
YORK.

Organized in 1884.

(Title of Court and Cause.)

COST BOND ON APPEAL.

WHEREAS, the plaintiffs in the above-entitled
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action are about to appeal to the Circuit Court of

Appeals, Ninth Circuit, from an order overruling

the Special Master's report on a patent infringe-

ment claim and denying the plaintiffs' motion for

a preliminary injunction made and entered against

them in said action in the above-entitled court and
in favor of the defendants in said action on the 8th

day of December, 1930

NOW, THEREFORE, in consideration of the

premises, and of such appeal, the undersigned,

American Surety Company of New York, a cor-

poration, duly organized and existing under the

laws of the State of New York, and duly authorized

to transact a general surety business in the State

of California, does undertake and promise, on the

part of the appellants, that the said appellants will

pay all damages and costs which may be awarded

against them on the appeal, or on a dismissal

thereof, not exceeding the sum of Three Hundred

($300.00) Dollars, to which amount it acknowl-

edges itself bound.

It is further stipulated as a part of the foregoing

bond, that in case of the breach of any condition

thereof, the above-named [98] court may, upon

notice to the surety, American Surety ComjDany

of New York above named, proceed summarily in

said action or suit to ascertain the amount which

said surety is bound to pay on account of such

breach, and render judgment therefor against said

surety and award execution therefor.

IN WITNESS WHEREOF, the corporate seal

and name of the said surety company is hereto
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affixed and attested at San Francisco, California,

by its duly authorized officers, this 24th day of De-

cember, A. D. 1930.

AMERICAN SURETY COMPANY OF
YORK.

By K. F. WARRACK,
Resident Vice-president.

[Seal] Attest: E. C. MILLER,
Resident Assistant Secretary.

Approved

.

FRANK H. KERRIGAN,
Judge. [99]

State of California,

City and County of San Francisco.

On this 24th day of December in the year one

thousand nine hundred and thirty before me, John

McCallan, a notary public in and for said city and

county, state aforesaid, residing therein, duly com-

missioned and sworn personally appeared K. F.

Warrack and E. C. Miller known to me to be the

resident vice-president and resident assistant secre-

tary respectively of the American Surety Com-

pany of New York the corporation described in and

that executed the within and foregoing instrument,

and known to me to be the persons who executed

the said instrument on behalf of the said corpora-

tion, and they both duly acknowledged to me that

such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal, at my office, in
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tlie said city and county of San Francisco, the day

and year in this certificate first above written.

[Seal] JOHN McCALLAN,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission expires 4/12/33.

[Endorsed] : Filed Dec. 27, 1930. [100]

(Title of Court and Cause.)

PRAECIPE OF PLAINTIFFS, BANKERS
UTILITIES COMPANY, INC., A CORPO-
RATION, AND BUTLER F. GREER FOR
TRANSCRIPT OF RECORD ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please incorporate the following listed i3apers,

documents and exhibits in the transcript of record

on appeal in the above-entitled cause

:

1. Special Master J. E. Trabucco's Report of

"Spot Welded Bank," dated July 31, 1930, holding

that the "Ambassador Spot Welded Bank" in-

fringes Claim 6 of Greer Patent No. 1,460,716.

2. Defendant-intervenors "Exception to Re-

port of Special Master," dated August 20, 1930,

holding the "Spot Welded Ambassador Bank" to

infringe Claim 6 of Greer Patent No. 1,460,716.

3. Stipulation, dated October 1, 1930, that de-

fendants-intervenors may have until November 10,

1930, in which to file their closing brief.

4. Defendant-intervenors' opening brief, dated
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October 14, 1930, in support of "Exception to Spe-

cial Master's Report."

5. Plaintifes' brief, dated October 30, 1930, in

opposition to defendants '-intervenors' exception to

Special Master's Report.

6. Reply brief, filed December 1, 1930, of de-

fendant-intervenors on matter of exception to Spe-

cial Master's Report.

7. Affidavit of service, filed December 1, 1930,

of "Reply Brief of Defendants on Matter of Excep-

tion to Special Master's Report." [101]

8. Minute order of Judge Kerrigan, dated De-

cember 1, 1930, submitting exceptions to Special

Master's Report.

9. Copy of minute order of Judge Kerrigan,

dated December 8, 1930, sustaining defendant-inter-

venors' "Exception to Special Master's Report,"

and holding that the "Spot Welded Ambassador

Bank" did not infringe Claim 6, of Greer Patent

No. 1,460,716, and denying plaintiffs' motion for a

preliminary injunction.

10. "Notice of Motion" and "Motion" for a

"Preliminary Injunction" of plaintiff against de-

fendant-intervenors, filed October 10, 1930 .

11. "Motion," "Notice of Motion" and "Affida-

vit of Merit" of plaintiff for preliminary injunc-

tion against defendant-intervenors on "Spot

Welded Ambassador Bank," alleging that said

"Ambassador Bank" infringed Claim 6 of Greer

Patent No. 1,460,716, filed October 10, 1930.

12. Minute order of Judge Kerrigan, dated De-

cember 8, 1930, denying motion for a preliminary
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injunction on "Spot Welded Ambassador Book

Form Savings Bank," and holding that said "Am-
bassador Bank" did not infringe Claim 6 of Greer

Patent No. 1,460,716'. Also final decree sustaining

exceptions and dismissing motion for preliminary

injunction.

13. Mandate of the United States Circuit Court

of Appeals, No. 5651, filed and spread upon the

minutes of the United States District Court for the

Northern District of California, the 11th day of

June, 1929.

14. The entire testimony in the exact words of

the respective witnesses, evidence and proofs taken,

made, adduced and introduced at, during and before

Special Master, J. E. Trabucco, upon the question

of infringement of the "Spot Welded Ambassador

Book Form Savings Bank."

15. Petition of plaintiffs'. Bankers Utilities

Company, [102] Inc., a corporation, and Butler

F. Greer, for an order allowing appeal.

16. Assignment of errors of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer,

17. Order allowing appeal of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

18. Bond on appeal of plaintiffs', Bankers Utili-

ties Company, Inc., a corporation, and Butler F.

Greer.

19. Praecipe of plaintiffs', Bankers Utilities

Company, Inc., a corporation, and Butler F. Greer.

20. All the original exhibits offered or received
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in evidence at, during and before the Special Mas-

ter, J. E. Trabucco, and Judge Frank H. Kerrigan,

at the final hearing of the exception to the Special

Master's report, and upon plaintiffs' application for

a preliminary injunction.

21. Stipulation and order as to the form of rec-

ord on appeal and with regard to the withdrawal

of exhibits for use on said appeal, dated December

, 1930.

ROY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within praecipe of plaintiffs. Bank-

ers Utilities Company, Inc., a corporation, and But-

ler F. Greer, for transcript of record on appeal this

27th day of December, 1930, admitted.

C. P. GOEPEL,
CHAS, E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendants-Intervenors.

[Endorsed] : Filed Jan. 14, 1931. [103]

(Title of Court and Cause.)

AMENDED PRAECIPE OF PLAINTIFFS,
BANKERS UTILITIES COMPANY, INC.,

A CORPORATION, AND BUTLER F.

GREER FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please incorporate the following listed papers,
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dociiiiierits and exliibits in tljc transcript of record

on apj)eal in the above-entitled cause

:

1. Copy of minute order of Judge Kerrigan,

dated December 8, 1930, sustaining defendant/in-

tervenors' "Exception to Special Master's Report,"

and holding that the "Spot-welded Ambassador

Bank" did not infringe Claim 6, of Greer Patent

No. 1,460,716, and denying plaintiffs' motion for a

preliminary injunction.

2. "Notice of Motion" and "Motion" for a

"Preliminar}^ Injunction" of plaintiff against de-

fendant/intervenors, filed October 10, 1930.

3. "Motion," "Notice of Motion" and "Affida-

vit of Merit" of plaintiff for preliminary injunc-

tion against defendant/intervenors on '

' Spot-welded

Ambassador Bank," alleging that said "Ambassa-

dor Bank" infringed Claim 6 of Greer Patent No.

1,460,716, filed October io, 1930.

4. Minute order of Judge Kerrigan, dated De-

cember 8, 1930, denying motion for a preliminary

injunction on "Spot-welded Ambassador Book

Form Savings Bank," and holding that said "Am-
bassador Bank" did not infringe Claim 6 of Greer

Patent No. 1,460,716.

5. Mandate of the United States Circuit Court

of Appeal, No. 5651, filed and spread upon the min-

utes of the United States District Court for the

Northern District of California, the 11th day of

June, 1929. [104]

6. Statement of evidence in condensed form as

provided by Equity Rule 75.
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7. Petition of plaintiffs', Bankers Utilities Com-

pany, Inc., a corporation, and Butler F. Grreer, for

an order allowing appeal.

8. Assignment of errors of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

9. Order allowing appeal of plaintiffs'. Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

10. Bond on appeal of plaintiffs'. Bankers Utili-

ties Company, Inc., a corporation, and Butler F.

Greer.

11. Praecipe of plaintiffs'. Bankers Utilities

Company, Inc., a corporation, and Butler F. Greer.

12. Amended praecipe of plaintiffs', Bankers

Utilities Company, Inc., a corporation, and Butler

F. Greer.

13. All the original exhibits offered or received

in evidence at, during and before the Special Mas-

ter, J. E. Trabucco, and Judge Frank H. Kerrigan,

at the final hearing of the exception to the Special

Master's Report, and upon plaintiffs' application

for a preliminary injunction.

14. Stipulation for use of uncertified coi)ies of

patents.

15. Stipulation and order as to the form of rec-

ord on appeal and with regard to the withdrawal

of exhibits for use on said appeal, dated December

, 1930.
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16. Notice of motion and motion to approve

statement of evidence.

EOY DAILY,
HUGH K. McKEVITT,

Solicitors and Counsel for Plaintiffs.

Due service of within amended praecipe of plain-

tiffs for transcript of record on appeal this 5th day

of January, 1931, admitted.

CHAS. E. TOWNSEND,
WM. A. LOFTUS,
C. P. GOEPEL,

Attorneys for Defendant and Defendant/Inter-

venors.

[Endorsed] : Filed Jan. 6, 1931. [105]

(Title of Court and Cause.)

COUNTER-PRAECIPE OF DEFENDANTS
FOR TRANSCRIPT OF RECORD ON AP-
PEAL.

The Clerk of this court is hereby directed to pre-

pare and certify a transcript of the record on ap-

peal in the above-entitled cause, by including therein

the following:

(1) Supplementary statement of evidence con-

taining testimony of defendant's witness, Morley,

in narrative form, prepared b}^ defendant and duly

filed for this purpose.

(2) The Fisher Patent No. 1,403,854.
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(3) Defend's and defendants-intervenors' excep-

tions to report of Special Master.

C. P. GOEPEL,
CHAS. E. TOWNSEND,
WM. A. LOFTU'S,

Solicitors and Counsel for Defendant and Defend-

ants-intervenors.

Dated: January 31, 1931.

Service of a copy of the within counter-praecipe

of defts. for transcript of record on appeal ad-

mitted this day of FebiTiary, A. D. 1931.

Attorney for Plaintiff.

[Endorsed] : Filed Feb. 5, 1931. [106]

(Title of Court and Cause.)

COUNTER-PRAECIPE OF PLAINTIFFS TO
DEFENDANT 'S COUNTER-PRAECIPE
FOR TRANSCRIPT OF RECORD ON AP-

PEAL.

The Clerk of this court is hereby direct to addi-

tionally prepare and certify a transcript of the rec-

ord on appeal in the above-entitled cause by includ-

ing therein the following:

1. Stipulation as to mode of procedure on pre-

liminary injunction, dated February 2, 1931.
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2. U. S. Letters Patent No. 1,460,716, issued to

Butler F. Greer, July 3, 1923.

ROY DAILY,
HUGH K. MeKEVITT,

Solicitors and Counsel for Plaintiff.

Dated February 7, 1931.

[Endorsed] : Filed Feb. 9, 1931.

Receipt of within counter-praecipe this 7th day

of February, 1931, admitted.

WM. A. LOFTUS,
Attorney for Defendant/Intervenors. [107]

(Title of Court and Cause.)

CERTIFICATE OF CLERK UNITED STATES
DISTRICT COURT TO TRANSCRIPT OF
RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

107 pages, numbered from 1 to 107, inclusive, to be

a full, true and correct copy of the record and pro-

ceedings as enumerated in the praecipe for record

on appeal, as the same remain on file and of record

in the above-entitled suit, in the office of the Clerk

of said court, and that the same constitutes the rec-

ord on appeal to the United States Circuit Court

of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $46.10; that the said amount
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was paid by the plaintiff and appeallant, and that

the original citation issued in said suit is hereto

annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 19th day of February, A. D. 1931.

[Seal] WALTER B. MALING,
Clerk, United States District Court for the North-

ern District of California. [108]

United States of America,—ss.

CITATION ON APPEAL.

The President of the United States of America to

National Bank Supply Company, Inc., a Cor-

poration, David H. Zell, Inc., a Corporation,

and David H. Zell Personally, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in the State of

California, within thirty days from the date hereof,

pursuant to an order allowing an appeal, of record

in the Clerk's office of the United States District

Court for the Northern District of California,

wherein Bankers Utilities Company, Inc., a Corpo-

ration, and Butler F. Greer, are appellants, and

you are appellees, to show cause, if any there be,

why the decree or judgment rendered against the

said appellants, as in the said order allowing ap-
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peal mentioned, should not be corrected, and why
speedy justice should not be done to the parties in
that behalf.

WITNESS, the Honorable FRANK H. KERRI-
GAN, United States District Judge for the North-
em District of California, Southern Division, this
27th day of December, A. D. 1930.

FRANK H. KERRIGAN,
United States District Judge.

RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California,—ss.
I hereby certify and return that I served the an-

nexed citation on appeal on the therein-named
Townsend, Loftus & Abbott, Attys. at Law, by hand-
ing to and leaving a true and correct copy thereof
with C. E. Townsend, copartner of Tmvnsend,
Loftus & Abbott, personally at San Francisco, in
said district on the 29 day of Dec, A. D. 1930.

FRED L. ESOLA,
U. S. Marshal.

By W. J. Ferguson,

Deputy.

RETURN ON SERVICE OF WRIT.

United States of America,

Northern District of California,—ss.
I hereby certify and return that I served the an-

nexed citation on appeal on the therein named Pa-
cific National Bank, by handing to and leaving a



86 Bankers Utilities Company, Inc., et al., vs.

true and correct copy thereof with V. E. Pentecost,

vice-pres. Pac. Natl. Bank, jDersonally at San Fran-

cisco, in said district on the 29 day of Dec, A. D.

1930.

FRED L. ESOLA,
U. S. Marshal.

By W. J. Ferguson,

Deputy.

Filed Dec. 30, 1930. [109]

[Endorsed]: No. 6381. United States Circuit

Court of Appeals for the Ninth Circuit. Bankers

Utilities Company, Inc., a Coi^oration, and Butler

F. Greer, Appellants, vs. National Bank Supply

Company, Inc., a Corporation, David H. Zell, Inc.,

a Corporation, and David H. Zell, Personally, Ap-

pellees. Transcript of Record. Upon Appeal

from the United States District Court for the

Northern District of California, Southern Division.

Filed February 20, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.



National Bank Supply Company, Lie, et al. 87

In the United KStales Circuit Court of Appeals for

the Ninth Circuit.

No. 6381.

BANKERS UTILITIES COMPANY, INC., a

Corporation,

Plaintiffs,

vs.

NATIONAL BANK SUPPLY COMPANY, INC.,

a CorjDoration, et al.,

Defendant/Intervenors.

DESIGNATION OF PARTS OF RECORD TO
BE PRINTED ON APPEAL UNDER RULE
23.

To the Clerk of the Court, United States Circuit

Court of Appeals for the Ninth Circuit

:

Under and in conformance with Rule 23 of the

Circuit Court of Appeals of the Ninth Circuit,

paragraph 8, in printing the record in this action,

will you kindly print the entire transcript of record

sent up from the LTnited States District Court for

the Northern District of California, excepting there-

from :

1. Defendant /intervenors' opening brief dated

October 14, 1930, in support of ''Exception to

Special Master's Report.''

2. Plaintiff's brief dated October 30, 1930, in op-

position to defendant/intervenors' "Exception to

Special Master's Report."
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3. Reply brief filed December 1, 1930, of defend-

ant-intervenor on matter of "Exception to Special

Master's Eeport."

Dated February 27tli, 1931.

ROY L. DAILY,
HUGH K. McKEVITT,

Attorneys for Appellant.

Due service of within designation of parts of rec-

ord to be printed on appeal under Rule 23, this 27th

day of February, 1931, admitted.

CHAS. E. TOWNSEND,
WM. A. LOFTUS,

Attorneys for Defendant/Intervenors.

[Endorsed] : Designation of Parts of Record to

be Printed on Appeal Under Rule 23. Filed Feb.

27, 1931. Paul P. O'Brien, Clerk.
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No. 6381

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Bankers Utilities Company, Inc. (a cor-

poration) and Butler F. Greer,

Appellants,

vs.

Pacific National Bank (a National Bank-

ing Association), National Bank Supply

Company, Inc. (a corporation), and

David H. Zell, Inc. (a corporation),

Appellees.

BRIEF FOR APPELLANTS

On Appeal From an Order Denying a Motion for Injunction for

Infringement of Patent No. 1,460,716 for a Book Form

Savings Bank Having a Detachable Cover.

STATEMENT OF THE CASE.

This is an appeal from an order denying an injmic-

tion made and entered by the United States District

Court for the Northern District of California, South-

ern Division, based on a notice of motion of plain-

tiffs-appellants for a prelimmary injmiction holding

a modified device designated as the
'

' Spot-welded

Ambassador Bank" non-infringing and refusing to



issue an injunction against the defendant/intervenors-

appellees from making, using, and selling book banks

coming within the scope of Claim 6 of the Greei

Patent No. 1,460,716.

This is the fourth time that this case has been

before this Circuit Court of Appeals.

The original suit was brought January 13, 1926, by

Butler P. Greer, the patentee, and his licensee. Bank-

ers Utility Company, Inc., a corporation of San Fran-

cisco, California, engaged in the manufacture and sale

of the device patented in and by the patent in suit.

The defendant. Pacific National Bank, a National

Banking Association, against whom said suit was

brought, is a National Banking Association engaged

in the business of bankmg within the City and County

of San Francisco, California. The particular act of

infringement on its part complained of in the bill was

the using and selling by defendant within the City

and County of San Francisco of book-form savings

banks covered by letters patent No. 1,460,716, granted

to Butler F. Greer.

The National Bank Supply Co., Inc., a New York
corporation, with its principal place of business at 60

Spring Street, New York City, filed an answer to the

complaint, as intervenor, and assumed the primary

defense of the suit, and it was stipulated that the

infringing device came from the defendant Pacific

National Bank, who delivered it to Harriet G. Brown
on the 27th day of December, 1925, and that the

Pacific National Bank purchased it from the inter-

venor, National Bank Supply Company, Inc., of New
York City.



The trial (Joui't found tJiat the X)atent in suit, and

particularly claims 1, 2, 3, 5 and 6 sued ui>on, were

void on the ground that the subject matter thereof

was not novel, was not patentable combination but

aggregation merely, and that the production of such

subject matter by the patentee did not- amount to

invention, in view of the i:)rior art.

From the ruling of the District Court plaintiffs and

appellants appealed to this Court who reversed the

lower Court on March 28, 1927, Case No. 4981, Bankers

Utilities Co. v. Pacific National Bank, 18 Fed. (2d) 16.

A petition for a rehearing was filed l)y appellee?

and said rehearing was denied.

After the rehearing was denied a petition for writ

of certiorari was taken to the Supreme Court of the

United States, which petition was denied by the Su-

preme Court on October 10, 1927. (72 L. Ed. 409.)

After the denial of the petition for writ of certi-

orari by the Supreme Court of the United States, this

Court sent down its mandate to the District Court,

which mandate was filed and entered October 18, 1927.

On October 25, 1927, Judge Kerrigan signed the

interlocutory decree prohibiting defendants-appellees

from makmg, using or selling book form savings

banks embodying Claim 6 of the Greer patent, and

appointing a Special Master to take an aceomiting.

The defendants-appellees durmg November, 1927,

presented a petition for modification of the mandate,

which petition was heard and denied by this Court on

November 21, 1927, Bankers Utilities Company, Inc.

V. Pacific National Bank, 22 Fed. (2d) 680.



On July 18, 1928 defendants/intervenors-appellees

filed a "Motion for Order Defining the Scope of In-

junction" in the District Court, and Judge Kerrigan

ruled that the ''Ambassador Bank" did not infringe

plaintiffs-appellants patent.

From the ruling of the District Court plaintiffs-

appellants appealed to this Court who reversed the

lower Court on April 15, 1929, case No. 5651, Bankers

Utilities Company v. Pacific National Bank, 32 Fed.

(2d) 105, and ruled that the "Ambassador Bank"

was an infringement of plaintiffs-appellants patent.

Accordingly, the District Court ordered an accoimt-

ing to be taken on the "Ambassador Bank" which

accounting was begun before Special Master, J. E.

Trabucco in New York City, New York on January

29, 1930 and ended in San Francisco, California on

June 11, 1930. Durmg the course of the accomiting

3,229 pages of testimony Avere taken, about one-half of

which testimony was devoted to the infringement of

the "Spot-welded Ambassador Bank" and after tak-

ing testimony on the question of infringement during

the accounting the Special Master ruled (on July 31,

1930) that the "Spot-welded Ambassador Bank" was

an infringement of plaintiffs-appellants patent. (Tr.

15-26.)

Accordingly, after the Special Master had ruled

that the "Spot-welded Ambassador Bank" was an

infringement of Claim 6 of the Greer Patent No.

1,460,716, an application was made by plaintiffs-appel-

lants to the District Court for a preliminary injimc-

tion restraining defendants/intervenors-appellees from

making, using, or selling said "Spot-welded Ambassa-



dor Bank" which motion for injunction was denied
by Judge Ken-igan on December 8, 1930.

It is from this ruling of the District Court Iiohling
that the ''Spot-welded Ambassador Bank" did not
infringe Claim 6 of the Greer Patent No. 1,460,716
and its refusal to issue a temporary injunction that
this appeal is taken.

PLAINTIFFS' ASSIGNMENTS OF ERROR; POINTS AND
AUTHORITIES IN SUPPORT THEREOF.

I.

THE LOWER COURT IMPROPERLY CONSTRUED THE DECI-
SION OF THIS COURT (Reported in 18 Fed. (2d) 16. and 32
Fed. (2d) 105) BY HOLDING THAT THE MODIFIED STRUC-
TURE DESIGNATED AS "AMBASSADOR SPOT-WELDED
BANK" MANUFACTURED BY DAVID H. ZELL, INC., DID
NOT INFRINGE CLAIM 6 OF GREER PATENT NO. 1,460,716:

(a) Assignments of Error 1, 2, 3, 4, and 5.

These assigmnents of error all deal primarily with
the question of the District Court overruling the Spe-
cial Master's report which held that the ''Ambassador
Spot-welded Bank" was an infringement of Clann 6
of the Greer patent, and secondarily with the question
of non-infringement.

The motion for preliminary injunction \\as made
subsequent to the ruling of the Special Master that
the ''Ambassador Spot-welded Bank'' infrmged Claim
6 of the Greer patent. At the same tune defend-
ants/intervenors-appellees took exception to the Mas-
ter's report on the question of infringement and as
the same issues were involved on the "Exceptions to
the Master's Report on Infringement" and "Motion



for an Injunction to Enjoin the Making, Using and

Selling of 'Ambassador Spot-welded Bank' " it was

stipulated between the parties that the Master's report

should be considered part of the motion for prelimi-

nary injunction. (Tr. 64 and 65.)

The Master's report on the ''Ambassador Spot-

welded Bank" is foimd at transcript 15-16 inclusive.

There were over 1500 pages of testimony taken

before the Master and many practical demonstrations

viewed by him in order to demonstrate whether or not

the envelope cover could be detached from the case

and the case used again in conformance wdth the

spirit and letter of Claim 6 of the Greer patent and

the Master after having viewed these various demon-

strations involving many hours of practical observa-

tion, came to the conclusion that the envelope cover

could be detached from, and a new cover attached

to, the case of an "Ambassador Spot-welded Bank"

and that the means of attaching was only an evasion

and that the said "Spot-welded Bank" was an in-

fringement of the Greer patent.

On the exceptions to the Master's report the Dis-

trict Court could not possibly have reviewed the 1500

pages of testimony; did not have an opportmiity to

see the witnesses; did not have an opportimity to see

the practical demonstrations, and therefore in sustain-

ing the exceptions to the Master's report could only

have rendered a contrary decision from a cursory

examination of the exhibit and drawing imfoimded

conclusions from the exceptions and from the Master's

report itself.



While it is true as was said in KimheMy v. Arms,

129 U. S. 512, 523:

''The report of a Master is merely advisory to

the Court which it may accept and act upon in

whole or in part according to its own judgment
as to the weight of the evidence. Yet in dealing

with exceptions to such report the conclusions of
the Master depending upon the tveic/liiyig of con-

flicting testimony have every reasonable presump-
tion in their favor and are not to he set aside or

modified unless there clearly appears to have

been an error or mistake on his part/^

Tilghman v. Proctor, 125 U. S. 136 at 149.

The case of Davis v. Schtuartz, 155 U. S. 631-636,

lays down the rule, which we think has particular

applicability in this case, said rule being as follows:

"So far as it depends upon coniiicting testi-

mony or upon the credibility of witnesses or so

far as there is any testimony consistent with the

finding it (the Master's report) must be treated

as unassailable."

In the case of /. T. S. Rubber Co. v. Teepee Rubber

Co., 295 Fed. at page 484, the Court said

:

''AVhile such detennination is not conclusive it

is very persuasive and this is especially so where

the evidence is taken orally before a Master and

he has had an opportunity of personal contact

with the witnesses."

In the case of Bndd v. Wilson Body Co., 21 Fed.

(2d) 803, that Court held that the question of in-

fringement is in a certain sense issues of fact, but

said that milcss extrmsic evidence was needed to
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explain certain conditions that a Master's findings

do not carry any great weight. However, m this case

the observation by the Master of the witnesses; the

necessity of having viewed the practical demonstra-

tions made by the witnesses, and the importance of

having actually viewed said demonstrations produce

a situation ^hich does give the Master's report extrw-

ordinary value and makes it almost impossible for a

District Court not having this opportunity to over-

come the rule of law set forth in the above case of

Davis V. Schtvartz, 155 U. S. 636, and we believe that

in this instance on the question of infringement that

this Master's report should have been ''treated as

unassailable."

(b) Assignments of Error 6, 7, and 8.

These assigmnents of error deal primarily with the

question of infringement and it is our contention that

the ''Ambassador Spot-welded Bank" infringes Claim

6 of the Greer patent and that the apparent modified

structure is only an attempted evasion of both the

letter and spirit of the Greer patent and also of the

decisions of this Court and particularly the decision

reported in the case of Bankers Utilities Co. v. Pacific

National Bank, 32 Fed. (2d) 105.

Upon an examination of the "Ambassador Spot-

welded Bank" the following queries present them-

selves :

Does the change of Zell by dispensing with the slots

in the lid of the case and attaching the lugs to the lid

of the case amount to a new invention?

Has it introduced a new mode of operation?
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This Court Jms already held that the invention is

not basic, therefore, the Greer patent is only for a
specific or particular combination, and it is a well
known fact that such claims are restricted in their
purview; but such claims, if new and productive of a
new collective mode of operation, are nevertheless
entitled to include in their purview, equivalents for
the various devices required by their language.

His honor. Judge Dietrich, in the first case before
this Court on appeal. Bankers Utilities Co. v. Pacific
National BanU, 18 Fed. (2d) at page 17, said:

''The novelty contended for consists in so com-
bining these elements that an (a) envelope cover,
simulating the binding of a book and complete in
itself, may be readily applied to and without in-

jury detached from a (b) complete case."

The literal scope of the patent is defined in Claim 6
which claim is composed of three elements, i. e., (1) a

case, (2) an envelope covering, and (3) stiffening

boards.

These three elements are qualified or lunited by
certain phrases.

Element (1) is qualified by

a. Foraied with slots in the sides thereof.

Element (2) is qualified by

a. Simulating the binding of a book.

Element (3) has one qualification and two sub-

limitations.

a. Tongues stamped from the body of each
board.
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1. Adapted to extend through said slots, and

2. Bent over on the hiside of said case to

detachably secure the covering thereto.

With those three elements and their limitations as

a guide we have prepared the following charts of Mr.

Greer's and Mr. Zell's "Ambassador Bank" which

was held to be an infringement of the Greer bank in

32 Fed. (2d) 105, and also Mr. Zell's ''Ambassador

Spot-welded Bank/' which was held to be an infringe-

ment by the Master and which ruling was set aside

by the District Court.
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Chart I, Mr. Greer's Bank.

(See Photographs, Appendix A.)

Chart of

Claim 6

of

Greer Patent
is

A book form savings

bank comprising

05

"5

®

xn

S3

C

ELEMENT #1
A case 1

1

1

3

1

1

1

1

1

5

(a) Formed with slots in the sides thereof

ELEMENT #2
An Envelope Covering

(a) Simulating the binding of a book

ELEMENT #3
Stiffening Boards

(a) Tongues stamped from the body of each
board, and
(1) Adapted to extend through said slots,

and
(2) Be bent over on the inside of said case

to detachably secure the covering thereto

Total Elements

Total Limitations
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Chaxt II, Mr. Zell's Bank.

(See Photographs, Appendix B.)

Chart of

Zell's ''Ambassador"
Bank

is

A book form savings

bank comprising

Vi

ID

CO

o
• l-H

's

ELEMENT #1
A case 1

1

1

1

1

1

1

1

1

(a) Formed with slots on the edges of the toil of

the case

ELEMENT #2
An Envelope Covering

(a) Simulating the binding of a book

ELEMENT #3
Stiffening Boards

(a) Tongues stamped from the body of each

board, and
(1) Adapted to extend through said slots

in the top of the case, and
Added by i (2) Adapted to extend through said slots

Zell
\ in the gilt edge plate, and
(3) Said tongues and gilt edge plate to be

bent over on the inside of the top and
bottom of said case to detachably secure

the covering thereto

Total Elements

Total Limitations

3

6
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Chart ni, Mr. Zell's Bank.

(See Photogiaphs, Appendix C.)

Chart, of

Zell's "Ambassador
SPOT-WELDED Bank'

is

A book form savings

bank comprising

ELEMENT #1
A case

ELEMENT #2
An Envelope Covering

(a) Simulating the binding of a book

ELEMENT #3
Stiffening Boards

(a) Tongues stamped from the body of each

^, ,
board, and

ZellonSpot- \\^) Adapted to be attached by spot-welding
welded Bank ) to the top of the case, and

(2) Adapted to extend through said slots in

the gilt edge plate, and
(3) Said gilt edge plate to be bent over on

the inside of the bottom of said case

and said tongues to be spot-welded to

the lid of the case to detachably secure
the covering thereto, and

(4) Said stiffening board to be spot-welded
to the bottom of said case

o
a 4^
a> e3

•*->

^ B
w J

Total Elements .

Total Limitations
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The limits of Greer's Claim 6 are therefore defined

by this Court to consist of (p. 18 of opinion) :

1. Three elements, with

2. Five qualifications or limitations.

Therefore by mathematical comparison of each ele-

ment and each limiting phrase we have three (3)

^elements in both Creer's and Zell's book banks, also

five (5) qualifications or lunitations in Greer's book

bank, and six (6) qualifications or limitations in Zell's

book bank.

The only difference between Greer's bank and Zell's

''Ambassador Bank" was the adding by Zell of one

more qualification or limitation in the minor changing

of the position of the slots in the top of the case and

also by leaving the slots out of the bottom of the case

and changing their position to the bottom of the gilt

edgeplate.

The original ''Ambassador Bank" made b}^ Zell

to avoid infringement and which was held to infringe

by this Court in 32 Fed. (2d) 105 consisted of

:

1. Taking the gilt edgeplate of Greer and
widening the bottom flange thereof and putting

slots therein instead of leaving the slots in the

bottom of the case, and

2. Adapting the tongues extending from the

body of each stiffening board to

(a) Extend through said slots in the lid of

the case {only changing position of slots), and

(b) Extend through said slots (only chang-

ing position of slots) in the bottom flange of the

gilt edgeplate and then bending the top of the
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silt eclgoplate over on the inside of said case to

detachably secure the covering thereto.

The gilt edgeplate is not an element of either

Greer's or Zell's book bank. The gilt edgeplate has

only aesthetic or ornamental value and is for the pur-

pose of making the book bank to more closely resemble

a book having leaves with gold edges.

The gilt edgeplate is no part of the combination

claimed by Greer, and even when Zell added the gilt

edgeplate as an additional link in the chain of things

necessary to be done to attach an envelope cover to a

case, Zell only took Greer's gilt edgeplate and ex-

tended its bottom flanges and put slots in them; so

Zell therefore, did not even add an}i:hing of an

aesthetic or ornamental value to his book bank which

Greer did not already have.

With the prior existing device, sho\A'n in Greer's

prior patent, would it have been possible for Mr. Zell

to procure a valid patent on his book form savings

bank? We think not, because Zell's combination is

the same as Greer's combmation, i. e., a case, an
envelope covering and stiffening boards.

Supposing, for illustration, that Mr. Zell's book
bank was in existence prior to Mr. Greer's, would it

have been possible for Mr. Greer to have a valid

patent on his book bank? We think not, because Mr.
Zell's book bank contains all of the elements of the

combination of Mr. Greer's, i. e., a case, an envelope-

covering and stiffening boards, and Zell's bank would
have anticipated Greer. Therefore, as a general rule,

that which anticipates general infringes and if one
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can say that the Zell device would have anticipated

Greer's device, as a corollary would not Zell's device

infringe Greer's? We think it does.

Again referring to the novelty of Greer's invention

as sustained by this Court, i. e.,

''an envelope covering, simulating the binding of

a book and complete in itself, readily applied to

and without injury detached from a complete

case." (At p. 17, Bankers Utilities Company v.

Pacific National Bank, 18 Fed. (2d) p. 16, Judge

Dietrich.)

We then have in Zell's book bank practically an-

other ''Chinese Copy" of Greer's bank with only a

clumsy "evasion" to avoid infrmgement. He has not

added or omitted another "element" but has rear-

ranged only some lunitations relative to "slots" and

"tongues" with the hope of avoiding infringement

but still retaining the very spirit and letter of Greer's

invention, i. e., "an envelope covering for a book form

savings bank which envelope covering can be removed

without injury to the case and another envelope cover-

ing put back on the case at a small cost."

By looking at the origmal infringing "Ambassador

Bank" made by Zell, when the envelope covermg is

taken off the case has not been injured and remains

practically indestructible and may be used indefinitely.

If the covering becomes worn or soiled from use or

because of a change of name of the savings institution,

or due to other local conditions, it may become de-

sirable to have an entirely new design, a new cover

may be substituted on Mr. Zell's bank for practically
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the same cost that Mr. Greer can recover his banks.

The only difference is the slight cost of a few cents

for the '\gilt edgeplate" to the envelope covering

necessary to reattach a new cover to the case.

This recovering process is practically the same in

both Zell's and Greer's banks.

On the lid of the case there is no difference in tak-

ing the cover off and putting another one on ; on the

case Zell has added one more unnecessary operation of

bendmg three ''tongues" on the inside of the case

after having bent seven tongues through the slots in

the bottom of the ''gilt edgeplate" instead of having

bent them in the bottom of the "case" itself. The

"gilt edgeplate" then becomes a continuation of the

tongues of the "stiffening boards" and instead of

there being "two" tongues on each end of the bottom

of the cover we now^ have only "one" tongue on each

end; and instead of there being "three" tongues on

the front part of the cover w'e now have only "one"

tongue, thus by interposing another limitation adapt-

ing "tongues" to extend through "slots" he has added

"3 tongues" for fastening purposes. We now have a

peculiar mathematical plurality; if Zell would attach

his cover to the case direct, as he should, he would

have bent over 14 tongues but he endeavors to reduce

the number of tongues being bent over on the inside

of the ease on the bottom thereof by only liending

over "3" tongues; therefore, his "3" tongues are plus

the "14" tongues already extended through 14 slots

and his total tongues necessary to "attach his envelope

coverincr to a case are now '17.' "
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By a coincidence there are ''14 tongues" and ''14

slots" necessary for Greer's envelope cover to be at-

tached to a case, so Zell still retains the same number

of "tongues" and "slots" necessary for attaching and

detaching purposes as Greer, but hopes that by usmg

the "gilt edge" method he will not be held to infringe

Mr. Greer's patent.

Zell has not contributed a new element, or a new

combination over the Greer disclosure.

In both Greer and Zell the covers are attached to

the case by tongues and slots.

In both instances the tongues are formed as in-

tegral parts of the stiffening boards. Anything at-

tached to the stiffening boards becomes a part of the

sti:ffening boards.

In both Greer and Zell it is the stiffening boards

that are attached to the case to detachably hold the

cover in place on the case.

The gilt edgeplate is present in both structures. In

both instances the gilt edgeplate is attached by bend-

ing its upper edges over the upper edges of the case

and "inside the case." (See Claim 6.)

Zell has not added a corporeal element to the struc-

ture. He still has tongues engaging slots in the same

relative location. He still has a gilt edgeplate attached

to the case exactly as in Greer.

A slot is not a corporeal element. It is merely a

modification or qualification of the element in which

it occurs.
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In the Greer conibmation the case is modified by
slots in the bottom of the case.

In Zell the gilt edgeplate (not an element in the
combmation) is modified by slots, for the same set of
tongues on the stiffening boards, as in Greer.
In both structures, Zell and Greer, the yilt ed<jeptate

is atached to the ca,e in exactly the same mannerIn both, the tongues and slots attach the stilfeuing
boards to the case.

Zell has taken the same number of tongues iji thesame location to accomplish the same function or pur-
pose, to detaohably attach the cover to the case in
the same manner, to-wit, clinching through slots

'

Zell has taken the saine incorporeal slots of Greerand used them to modify the qualification of a Greer
element, not in the combination

The difference between the ummate structui-es of
Zell and Greei- is nil, since the inventive combination
IS not modified.

.o?"/"'"!!
'^'^''''"' ^ -««embli:ig the parts nar-ows down the time in the assembling operation whenhe non-eombmation gilt edgeplate becomes pait of

T116 C3,S6.

The Greer patent in suit is not a method or processpaten
,
there is no limitation therein as to the chrono-

logical order in which he combines his elements.

Ultimately, in both Greer and Zell, the gilt edc^e
Pkte is attaciied to the case by folding the top ed.^of the gilt edgeplate over the top edges of the cas'eboth forms of gilt edgeplates also have flanges extend

'

mg under the bottom of the ease.



20

Both gilt edgeplates are alike, and both are at-

tached to the case in exactly the same manner, in the

same location, for the same purpose.

The question is further narrowed down to an in-

corporeal modification, to-wit, the slots; and the non-

essential element of time of attaching the gilt edge-

plate to the case.

The differences between the structures of Greer

and Zell being incorporeal and non-essential, infringe-

ment is obvious.

The attempt made by Zell in his ''Spot-welded Am-

bassador Bank" to avoid infringement therefore con-

sists only of:

1. Eliminating the slots on the lid of the case.

2. Spot-wielding the lugs on the lid of the case

instead of bending the lugs over the lid of the

case.

3. Alleged spot-welding the stiffening board to

the bottom of the case.

In all other respects the "Spot-welded Ambassador

Bank" is exactly the same as the "Ambassador

Bank." There have been no other changes at all and

he now attempts to avoid infringement simply by

changing the "means of attaching." That is to say, on

the lid of the bank he now puts a flimsy spot-weld

which partially fuses the tongue to the lid of the case

and also puts an unnecessary means of attaching, to-

wit, a "camouflage spot-weld" to additionally attach

the stiffening board to the bottom of the case which

attachment is entirely unnecessary and superfluous be-

cause the stiffening board has already been attached
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o the g.lt edgeplate by the means of tongues inserted
through slots. He has not added to or droppc.l an
ele^nent He is only attempting to change a iiuiitation
which change is an unnecessary one and is only made
lor evasive purposes in an attempt to avoid inVrin^e-
ment. In the case of Solomson & Co. v. Breiden re-
ported in 136 Fed. 187, that (^ourt decided that a
change made by defendant in an -attaching means-
does not avoid infringement where tlie principle of
the mvention is appropriated.

Thus, m this case, Mr. Zell appropriates every ele-
ment of the Greer patent. He also appropriates the
prmciple m both the means and \he, result and his
attempted means of attaching is only evasion.

The Supreme Court in the case of Union PaperBag Co. v. Murph^^ 97 U. S. 120, 24 L. Ed. 935, states
the rule applicable to this case, wherein, quoting from
Curtis on Patents, it said:

^^Authorities concur that the substantial equiva-
lent of a thmg in the sense of the v^teni law is
the same as the thing itself; so that if two devices
do the same thing in substantially the same way
and accomplish substantially the same results'
they are the same even though thev differ in
name, form or shape."

In the case of Butler v. Burcli Ploir Co 9th Cir
cuit, 23 Fed. (2d) 15, his honor, Judge Rudkin, on
page 27, said:

''We think the inventions of these patents are
incorporated in the appellant^s and appellee^s
machines, as they are now constructed. Wliile in
the Butler machine the appellants do not use pre-
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cisely all of the parts of the Burch machine, they

do use mechanical equivalents for the absent

parts, and the result is substantially the same.

Unquestionably there is some difference in the

structure of the machines, but we think there is no

difference in principle. We look more to the sub-

stance of things than their forms.

Where a combination patent marks a distinct

advance in the art to which it relates, as does the

appellant's invention here, the term 'mechanical

equivalent' should have a reasonably broad and

generous interpretation, and protection against

the use of mechanical equivalents in a combina-

tion patent is governed by the same rules as pat-

ents for other inventions. Imhaeuser v. Buerk,

101 F. S. 647, 25 L. Ed. 945. * * *

Defendants therefore cannot escape infringe-

ment hy adding to or taking from the patented

device hy changing its form or even hy making

it somewhat more or less efficient, while they re-

tain its principle and mode of operation and at-

tain its restiH hy the use of the same or equivalent

mechanical means. Lourie v. Lenhart, 130 F. 122,

64 C. C. A. 456; etc. By varying the encircling

means, hut producing the same results in suh-

stantially the sams manner, there is infringement.

Both physical and mechanical encircling, with

centering, are foimd in defendants' machine.

Union Paper Bag Machine Co. v. Murphy, 97 U.

S. 120, 24 L. Ed. 935; etc."

In the recent case of Sanitary Refrigerator Co. v.

Winters, 280 U. S. 30, 74 L. Ed. 147, Mr. Justice San-

ford, speaking for the U. S. Supreme Court at page

156 lays down the following rules

:

1
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''There is a substantial identity, constitiitinc^ in-

fringement, where a device is a copy of the thing
described by the patentee, 'either without varia-

tion, or witli such variations as are consistent

with its being in substance the same thing.' Burr
V. Duryee, 1 Wall. 531, 573, 17 L. Ed. 650, 658,

except where form is of the essence of the inven-

tion, it has little w^eight in the decision of such an
issue; and, generally speaking, one device is an
infringement of another, 'if it performs suhstan-

tially the same function in snhsfavtially the same
wmj to obtain the same result * * * Authorities

concur that the substantial equivalent of a thing,

in the sense of the patent law, is the same as the

thing itself; so that if two devices do the same
work in substantially the same way, and accom-
plish substantially the same result, they are the

same, even though they differ in name, fonn or

shape.' Union Paper-Bag Machine Co. v. Mur-
phy, 97 IT. S. 120, 125, 24 L. Ed. 935, 936. And
see Elizabeth v. American Nicholson Pavement
Co., 97 IT. S. 126, 137, 24 L. Ed. 1000, 1005. That
mere colorahle departures from the patented de-

vice do not avoid, infrinqement, see McComiick v.

Talcott, 20 How. 402, 405, 15 L. Ed. 930, 931. .-1

close copy which seeks to use tire substance of the

invention, and, although showing some change in.

form and position, uses snhstantially the same
devices, performing precisely the same offices with

no change in principle, constitutes an infringe-

ment. Ives V. Hamilton, 92 U. S. 426, 430, 23 L.

Ed. 494, 495. And even where, in view of the

state of the art, the invention must be restricted

to the form shown and described by the patentee

and cannot be extended to embrace a new form

which is a substantial departure therefrom, it is



24

nevertheless infringed by a device in which there

is no substantial departure from the description

in the patent, but a mere colorable departure

therefrom. Compare Duff v. Sterling Pump Co.,

107 U. S. 636, 639, 27 L. Ed. 517, 518, 2 Sup. Ct.

Rep. 487."

It is our contention that the same situation or con-

dition is present in the ''Spot-welded Ambassador

Bank" device which is now before this Court in this

case as was present in the ''Ambassador Bank" device

case of Bankers Utilities Co. v. Pacific National Bank,

reported in 32 Fed. (2d) page 105, wherein Mr. Jus-

tice Dietrich at page 107 said:

"The 'Ambassador,' we have no hesitancy in

finding, is an infringement. In form, appearance,

and functions it is identical with the plaintiffs'

receptacle. The case is complete in itself, and to

it is detachably applied an envelop cover with

metallic stiffening boards. The three elements are

located as in plaintiffs' device, cooperate in sub-

stantially the same mamier, and collectively fmic-

tion to accomplish substantially the same result.

In practice each device is provided with a gilt

piece applied in a manner to simulate gilt book

edges and secured by folding one rim thereof over

the turned-up edge and the other imder the bot-

tom of the receptable. This latter rim is made

wider in defendants' device, and thus in a sense

constitutes a partial subsidiary case side or bot-

tom. In both devices the book form cover is de-

tachably secured to the case by means of tongues

stamped from the stiffening boards, which in

plaintiffs' device are inserted through slots in the
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bottom and top sides of the ease, and clinclied
In defendants' device it is secured to the top side
not by inserting- the tongues through complete
slots, but by passing them through and clinching
them over grooves, or half-slots in the uptuiTied
edge of the lid, and to the bottom by clinching
them after passing them through slots in the sub-
sidiary side afforded by the extended edge of the
gilt piece. These differences are thought to be
nothing more than mechanical expedients i)v-
tended to conceal hut ineffective to destroy the
essential identity of the two devices, and the at-
tempted avoidance of the patent claim is colora^
hie only. The contention made hy defendants that
in their model the envelop cover is not dctnrhahlr
is wholly imtenaUe. True, plaintiffs' invention is
not primary, but their patent cannot be rendered
worthless by a mere evasion of the exact letter
thereof through slight and imimportant modifica-
tions of the essential elements."

We have had photographs taken of the Greer book
form savings bank (Appendix A), of the first ''Am-
bassador Bank" manufactured by Zell which was held
to infringe by this Court in 32 Fed. (2d) 105 (Ap-
pendix B), and also of the ' SSpot-welded Ambassador
Bank" now being manufactured by Zell and ruled to
be an infringement by the Master, which ruling was
reversed by \he District Court. (Appendix C.)

These photographs are for the purpose of bringing
before this Court an actual picture of the devices and
in the foregoing part of our brief we have used the
argument used by us before this Court in the ''Am-
bassador Bank" infringement case because it is all
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applicable to the "Spot-welded Ambassador" now be-

fore this Court.

By comparing appendices B and C, the top page, it

will be seen that Figures 1 and 11 are exactly alike,

the only difference being that they have cut a semi-

circle out of the pasteboard on Figure 11. The same

difference applies between Figures 2 and 12. Other-

wise, they are exactly identical.

Figures 3 and 13 are photographs of the metal case

itself and the only difference between these two cases

is that in Figure 3 (Appendix B) there are cut out

notches in the flanges of the lid while in Figure 13

there are no cut out notches in the flanges, but the

flanges of Figure 13 are solid and to these flanges the

tongues of the stiffening board are spot-welded. This

is the only difference in any way, shape, or form in

which the two devices are not exactly alike.

Figures 4 and 14 are exactly alike only in Figure 4

the tongues of the stiffening board are bent over on

the inside of the flanges of the lid while in Figure 14

the tongues are spot-wielded to the flanges of the lid.

Figures 5 and 15, and the miscellaneous parts, are

exactly the same. Therefore, it will be seen that the

metal case and the envelope covering with the gilt

edgeplate are the same in every particular as to form,

size, shape, function, and appearance, and when they

are combined together the result is a book form sav-

ings bank from which case the envelope cover can be

detached and a new envelope covering substituted.
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II.

THE ORDERS AND REFUSAL TO GRANT AN" INJUNCTION ARE
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

(a) Assignment of Error No. 9.

The only evidence oifered on behalf of defend-

ant/intervenors-appellees was to the effect that the

point where the spot-weld on the lid was fused could

not be detached and that the stiffening boards could

not be used again. (See testimony of Maurice M. Bol-

som, Tr. 44, Professor W. S. Morley, Tr. 44 and 45,

and Moitimer C. Lyddane, Tr. 45 and 46.) Not one of

their witnesses gave demonstration or testiiied as to

impossibility of recovering the ''case" with a new

envelope covering. This is the spirit of the invention

as Mr. Justice Dietrich states in 18 Fed. (2d) at

page 17

:

"The case is practically indestructible and may
be used indefinitely. The cover is less serviceable

* * * In either case it would be necessary only

to siihstitute a new cover/

^

Plaintiff's witnesses demonstrate to the satisfaction

of the Master by actual physical demonstration (Tr.

21 and 22) that the envelope covering could be re-

moved from the case of the Zell spot-welded bank, that

the case of the bank, complete in itself, was in con-

dition to be again recovered, and that the f^^se could

satisfactorily be recovered with a new envelojie cover-

ing. (See testimony of John H. Siebert at Tr. 47 and

48, also Paul D. Flehr, Tr. 48 and 49, Baldwin Yale,

Tr. 49 and 50.) Thus, we have the undisputed evidence

in the record that the spirit and letter of the inven-

tion is present and existent in the Zell spot-welded
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bank and there was no evidence introduced to the con-

trary and such evidence therefore is in the record un-

disputed. From the testimony in the record it does

not appear that spot-welding- of the stiffening board

to the bottom of the case is practical and we believe

that the exhibits introduced in evidence were specially

prepared for this purpose and that in the practical

manufacture of the ''Spot-welded Ambassador Book

Bank" by Zell that there were no spot-welds used in

the bottom of the bank. Their own expert witness,

Professor W. S. Morley (at Tr. 59) testified that no

fusion of the metal takes place until they reach a

centigrade heat of between 1500 or 2000 degrees, and

(at Tr. 57) he testified that you could not use a cop-

per goose-neck for fusion purposes because copper

melts at 1000 degrees centigrade. This confirmed the

testhnony of plaintiff's witness Mr. Siebert, who testi-

fied (at Tr. 61 and 62) that the goose-neck could not

be used more than 200 times and the mamier in which

defendants/intervenors-appellees testified that the

spot-welding was done by inserting the spot-welder

between the fabricoid cover and the case would, ac-

cording to all testimony, be impracticable. We there-

fore believe that in view of the kind of evidence

introduced that the orders, decrees and refusal to

grant an injunction were against the manifest weight

of the evidence.



29

III.

THE ORDERS AND REFUSAL TO GRANT AN INJUNCTION ARE
CONTRARY TO LAW.

(a) Assigmnent of Error No. 10.

In view of the decision of this Court on March 28,

1927 in the case of Bankers Utilities Co. v. Pacific

National Bank, 18 Fed. (2d) 16, which laid down the

rule of law that:

^'The novelty contended for consists in so com-
bining these elements that an envelope cover

sijnulating the binding of a book and complete in

itself may be readily applied to and without in-

jury detached from a complete case."

And, further, in view of the holding of this Court

on April 15, 1929, in the case of Bankers Utilities Co.

V. Pacific Natioiml Bank, 32 Fed. (2d) 105, wherein

Mr. Justice Dietrich held the "Ambassador'' book

form savings bank is an infringement because in fonn,

appearance, and fimctions it is identical with the

plaintiff's receptacle and the changes made in that

device were no more than mechanical ex]iedients and

amounted to only a colorable evasion, and fui-thei*, in

view of the fact that Zell has not changed any element

or eliminated any element, or added an element and

each and every part of the device is exactly the same,

we believe that the order overruling the Master's re-

port and refusing to grant an injunction is contrary

to law.
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CONCLUSION.

In conclusion, it is submitted that the order of the

lower Court (Tr. 41) should be reversed; that the

motion for a preliminary injimction (Tr. 33 and 35)

should be granted, that the Master's report (Tr. 15-

26) should be affirmed, and finally, that this Court

should enter a decree in favor of the plaintiff's hold-

ing that the '^ Spot-welded Ambassador Bank" is an

infringement and order an accomiting for profits and

damages against defendants/intervenors-appellees.

Dated, San Francisco,

September 28, 1931.

Respectfully submitted,

Roy Daily,

Hugh K. McKevitt,

Attorneys for Appellants.

(Appendices A, B and C FoUow.)
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Ŵ

O
< •Pm

f^

^ rH
O c
"?

.: :;

g o



j



<g













No. 6381

IN THF

United States Circuit Court of Appeals

For the Ninth Circuit

Bankers Utilities CoMrAXY, Inc. (a cor-

poration) and Butler F. Greer,

(Plaintiffs) A pj}fUantH,

vs.

National Bank Sh'Ily Comtany, Inc. (a

corporation), Da\td II. Zell, Inc. (a cor-

poration), and Damd H. Zell (person-

aUy),

(Defendants) Appellees.

BRIEF [ OR nUFENDANTS -APPniLEES.

C. P. CiOEPEL.

HVS HnmilwaT. \« M V :k.

('has. K. Townsent».

W\r. A. Ix)FTt-s.

( rorkcr Building. Sui FruMUMX*.

Attorneys for Defendants-Api

FILED
C"

Ptsxir.W.i •Ti Pt





Suhjetl Index

Proofs US to the Bpol-wddcd hank 4

rile lu'ior ml
»,

LiniitatioMs imposed by court

Mjuster's report not in issue

Errors in Master 8 Report involve concliuiona of law. 1'

.Judge Kerrigan's decision is entirely < aid •houJd be

artirnied. there being no abuse of .; ].l

Non-infringement

1. The spot -welded hank does not infnng> 16

Separability V. Detn' ' '*. IS

Defendant's spot-wi k omits at Irast two

essential elements of claim 6. .

Is claim (> valid? . . . .

II. The Master should ha\«' ••miuu'm mr !»|Mii-wr((n'«i

bank »4

111 The patent in suit is void for failurp to diiK'Uim. ... 26

Specific replies to plaintiff's brief. -"

The preliminary injunction was properly denied..

Conclusion . .



Table of Authorities Cited

Pages

Aroii V. Manhattan Ry. Co., 132 U. S. 84, 90 23

Atlantic Co. v. Brady, 107 U. S. 192 11

Broadway Towel Supply Co. v. Brown-Meyer Co., 245

Fed. 659 32

Edward S. Budd Mfg. Co. v. C. R. Wilson Body Co. (C.

C. A. (6)), 21 Fed. (2) 803, 805 10

Budd Mfg. Co. V. Wilson Body Co., 7 Fed. (2) 746, 748 9

Concrete Appliances Co. v. Gouiery, 226 U. S. 177 23

Consolidated Safety Valve Co. v. Ashton Valve Co., 26

Fed. 319 14

D'Arcy Spring Co. v. Marshall Ventilated Mattress Co.,

259 Fed. (2) 236 (C. C. A. 6) 11

Detroit Carrier & Mfg. Co. v. Dodge Bros., 33 Fed. (2)

743 (C. C. A. 6 1929) 10

Duff V. Sterling Proof Co., 107 U. S. 636, 639 12

Ensten v. Simon, Ascher & Co., 282 U. S. 445 26

Finiit Growers Inc. v. Brogdex Co., 282 U. S. 1, 7 7

Gordon v. Turkoe H. Co., 247 Fed. 487 (C. C. A. (2) 1917) 25

Green v. Adams, 247 Fed. 485 (C. C. A. (2) 1917) 25

Hall Signal Co. v. General Railway Signal Co., 153 Fed.

907 14, 34

Hoe V. Scott, 87 Fed. 220 24

High on Injunctions, 4th Ed., Sees. 11 and 937 35

Hollister v. Benedict Mfg. Co., 113 U. S. 59, 72, 73 23

IngersoU v. D. & H. Co., 37 Fed. (2) 465, 469 33

Individual Drinking Cup Co. v. Public Service Co., 234

Fed. 652 25

Klein et al. v. Ellett et al., 285 Fed. 31 (C. C. A. (3) 1922) 25

Lektophone Corp. v. Rola Co., 282 U. S. 168, 171 12

Mayer v. Mutschler, 248 Fed. 911, 913 (C. C. A. (2)).... 19

McCarty v. Lehigh, 160 U. S. 114 19



Tablk of AuTiioRtnsn Citei> tii

Mctnllif iiuhhn fir.. < .. . Ilartfonl Bt?' ' - vl-.-u -

245 Kod. 860. j^

Mvyvrn v. Prmii.-. 4 i- inh V.ii . 'J MI

Alurniy v Orr & l>«ickft lUrdwnn* « << i.».

C. A 7; 26

Nrwliall V. MfCftlH- lluiignr Mlg. ( o., 125 F#h! 515 U

raiil SyshiM Co. v. raul. \2\i Kitl. 7.*.7 •- 14

rowcrM-Kfiincdy Co. v. < 'oncrct*- Co, ^ 23

Providnuu' Uuhber Co. v. Goodyear, 1* WaiJ. 7iw« :i4

K K Supply Co. V. Klyria, 244 I . S 8.22

Rice «& AiIhimh V Iwithrop, 278 t*. S. 35

Ruckstill Siilcs & Mfg. Co. V. I*erf« Diff.r. niial

Co., 14 Ftd. (2) 297 M

Saraimr Machiiu' Co. v Win«l>ound.H Co.. 282 I". H. 704. 7i:i 23

Shennaii. Clay & Co. v. Soarchlighl Horn Co. 214 Frd. 99 4

Smith \ . .Millie City Club. 272 U. S. 4:' " 11

Sinitli \. .Millie City Club. 282 l*. S l.i

Solm.sou V. Un-din. 136 Fod. 187... 10

Standanl riunger El. Co. v. Stokt"*. I'Jb ttO. li. 14.34

Taggari \ KivniuT, 2!)5 Fed. 5()6. 508 (C. (*. A. : 19

Victor Talking Miichine Co. v. Starr Piano Co. 263 Fed. 82 35

VValkor Patent Co. v. Millor. 146 Fod. 249. 25

WtlLsbai'h Light Co v. Cosiiio|Ktlitan Inc. Gas I

UK) Fed. 648, 650 14

Western Klectric Co. v. Robertson. 142 Fed 471. 478 9

Wyeth V. Stone. 1 Story. 294

Walker on Tatent^i. See 257. 6th E.d :•





No. a'wi

IS IMF

United Stales Circuit Court of Appeals

For the Ninth Circuit

Haxkeks Utimtif-s Company, 1. . , .. ..;

poration) and Uttlkr F. (irker,

(Plaintiffa) Apftellattis,

VH.

Nationai, IIwk Srri'i y Comtany, ixc. (a

corixiratioii ), I>ami' II. Zki.i., Ixc. (a <•«•»"-

poralion). and I)A\n» 11. Zki.i. (jh-i

aUy),

(Defendants) ApjHileeJi.

BRIEF FOR nEFHNDANTS-APPUlXF.ES.

Ap]H'llant*s hri«'f. \>i\'zv 1. states that this

from an (»rdor denyini: a ])ro1iininar>' \''

a inattrr of fact, that is the only iri-ouiui uiM.ii

an a])mal conld hv based at this

However, a]>]>ellant says (patie 5 "i

assinnnients of errois nnndxTs I to r>

"all deal primarily with the quesi

trict Conrt overndimr the Siwrinl ^

l^ort whioh hold that the A'

bank was an infrincrt^inent ol C. laj;.i o ui uw uitx-r

patent."



At page 30 of the brief, appellant asks this Court

for the following relief:

''That the Master's report be affirmed and

finally that this Court should enter a decree in

favor of the plaintiffs, holding that the spot-

welded Ambassador bank is an infringement and

order an accounting for profits and damages

against defendants-intervenors-appellees. '

'

It is not seen how this Court in the present appeal

could take any action in respect to the Master's re-

port. There has been no final report rendered by the

Master, nor any decree entered thereon in the District

Court. The Master rendered a special and incomplete

report (Record p. 15) during the progress of an ac-

counting arising out of former litigation. This special

report dealt with the question of whether or not a new^

form of device placed upon the market by defendant

and referred to as the " spot-wielded bank" should be

included in the accounting. The Master in this special

and preliminary report said

:

"I am therefore of the opinion that the Am-
bassador spot-welded bank manufactui^ed and sold

by defendants should be included within the pres-

ent accoimting."

To this special report, defendant filed exceptions;

and after hearing arguments. Judge Kerrigan entered

a minute order as follows

:

"It is ordered that the exceptions to the report

of the Special Master as to spot-welded banks

heretofore submitted be and the same are hereby

sustained, and said Master is hereby directed to



cxcludf said hanks fn»iii tli. i„
progress."

( oiiicKhiit with thf hcartT
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r<»i- |)icliiniiiary injunction h. r,,ii. h:
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I'liithn- maiinfacture and sah- of

l);iiiks.

"until this Cnm-t makes a nilinR on t p
tinns to the Master's ivport." (F^ p. 31. >

'Vhv ('(ini't in tlie exercise of ii ,.,]

tliis mot i. .11, in a minute order apj.,..,.,,^ ... ^.a-. 41,

Record.

\o (h'cree has hcen cnten'd as a v '•'• • •' *

minute oi(h'r su.stainini: (h'fendani.

s])ecial icport of the Master, and ;:

Nv.tuhl seem to he premature until the final r.

heen reiKh'ied and exceptions heard thereon. Tb*»

tinal report of the Master was not n»ndered i
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cretion in refusing to grant a preliminary injunction

directed against the so-called ''spot-welded bank."

As said by this Court in Sherman^ Clay d; Co. v.

Searchlight Horn Co., 214 Fed. 99:

^^The granting of a preliminary injunction in

a suit for infringement of a patent rests within

the sound discretion of the trial court. Jensen

Can-Filling Co. v. Norton, 64 Fed. 662, 12 C. C.

A. 608; Southern Pacific Co. v. Earl, 82 Fed. 690,

27 C. C. A. 185; Kings County Raisin & Fruit Co.

V. United States Con. Seeded Raisin Co., 182 Fed.

60, 104 C. C. A. 499. Under this rule the only

question for the court to determine would be:

Had the court abused its discretion?" (Page 100.)

PROOFS AS TO THE SPOT-WELDED BANK.

Appellant's brief (pp. 14 to 20) is almost entirely

devoted to a comparison of the old Ambassador bank

with the patent in suit, which bank is not in issue

here.

The one and only structure now in issue is the spot-

welded bank. This structure has its case welded to

one stiffening board of the cover, and has its lid

welded to the other stiffening board, so that the parts

are inseparable.

The uncontradicted testimony prevents any dispute

as to the facts in this case: that a spot-weld results

from the passing of a current of electricity through

two pieces of metal in such a manner as to fuse them

together as one (Tr. p. 18) ; that the weld will not

break but rather the material around the weld w^ould
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Tt is also not disputed that when the n.

removed fiom such a spot-welded hank, the -
i:

hoards cannot a^ain he utilized for the

which they were intcnrh-d. (Tr. p. 20.) T)

held, and no exception has Imm'U taken in i

tlieicto, that the stitTenini: hoards arc ' '
•

extent tliat they can no hinder b** u.-

and that t«) remove th«' covering tlie i
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in makinc: them detachahK\ The patent



its most essential point in that it states :

'

' The metallic

parts are capable of long use and comprise the chief

cost of the device." (Tr. p. 8, line 2.) By metallic

parts nothing else can be meant than the metallic hox

and the two metallic stiffening hoards with the struck

up hendaUe tongues. The patent removes all doubt

as to this, since it proceeds to state that the covers

may bear the individual names of depositors, that is,

the leather or fabrikoid would have the depositors'

names provided thereon. Hence, it is desirable to

attach a fresh leather cover to a bank returned by a

former user and which is to be reissued; and "with

my device this may be done at small cost." (Tr. p.

8, lines 5 to 9.) The small cost is that of the leather

or fabrikoid, whereas the metallic parts, which in-

clude the stiffening boards with the tongue, are cap-

able of long use and comprise the chief cost of the

device.

This very essential requirement of the patent in

suit, is entirely overlooked hy the plaintiff.

In the defendant's construction, the admitted de-

struction of the utility of the parts in event of at-

tempted separation shows that defendant does not

avail itself of the only advantage which can be urged

for the patent. Without its detachability the patent

has no merit at all.

THE PRIOR ART.

Plaintiff also overlooks the prior art. Its counsel

forgets that metallic boxes for savmgs banks were



lowii; known; Ihnt Iw.a ,,,.,.... • '

rciiin^^ boards with Mtnick up !

opcMiinLr ill the cnntaitHT, and

.iihI I'lct In iTplacc tlu' old by u n«

knid covci*, was loni; known in \hv K. iit

(oriuiii.il trans<*ript, Cnw No. OHI. p. 4'2\ .i box

sliapcd (•(•iitaincr with tin- i -id

('Icncixd til liold a h'athcr or iainiKoid «• --n

the two iiM'tailic p;irts. rxactly as in t: in

suit ('I'l'. p. II. liiH's «>.') to 71), wn.H al.so i- n

ill the Fislitr |)att'nt shown in this tran tn

pa.L^e 9.

Pin i mi IT iilso nvrrljM»ks that thi.s (%>•"• n-

validalrd claims I. 2. :\ and *>, and that * lAy

a sliuht distinction lK*twc»rn claims 5 .ind 6. nnn)pl>.

llhil the tonuues aro hrnt ovrr on the insid** of the

case to (Utnchiihlji secure the covering th« he

coveiMm:: btMniX the leather or fabrikoid sinni he

hindimr ol" a hook, and the ca.se iH'ini: th«

case of box shell and lid. which has slots ii>

(plural) there«>t". Claim H doi's not •'
''"

combination fi-om v<»id claim 5. Tin

only ill the houinhilifif of the t,.)i hoh ii^ V-

farhnhlif secure the leather or id. N- <»f

detaehability is shown or descrilxHi in the t>v rr

than that result inir from the ivady liond ho

tonsmes when ])assed through the ^h«ts in

No alternative is shown. descrilxMl or - he

claim of a patent must always lie v^

read in connection with the s|>et

Steel Co. V. Cambria Iron Co., l^;' » .

{Fruit Oroirers Inc. v. Brogdcjc Co., 2S^ . T.>



8

A patent so specific and restricted in its disclosure

must be interpreted with the utmost narrowness, in-

stead of being enlarged. The most that can be said

for the patent in suit is that it gives a somewhat dif-

ferent degree of that kind of hendability which was

probably familiar to Farrington and Fisher, without

giving to it any new function, and without accom-

plishing by it any new result. The patent in suit

may thus be within the principle so often declared

that 'Hhe mere carrying forward of the original

thought, a change only in form, proportion or de-

gree, doing the same thing in the same way, by sub-

stantially the same means, with better results, is not

such an invention as wdll sustain a patent." (R. R.

Supply Co. V. Ehjria, 244 U. S. p. 285.)

LIMITATIONS IMPOSED BY COURT.

Plaintiff also overlooks that this Court has hereto-

fore limited the patent in suit to the specific form

of construction defined in claim 6. This Court left

it open to the public to utilize a bank having a case

and a detachable covering (void claim 1) ; also a bank

having a case with slots in the sides thereof and a

covering having tongues engaged in the slots Vv-hereby

the covering is retained in the case (void claun 2)

;

also such a bank having metallic plates disposed on the

corners of said covering (void claim 3) ; and finally,

a bank formed of a case with slots in the sides there-

of, and a covering, and stiffening boards formed with

tongues engaging said slots (void claim 5).
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Tllis Void r|,-|llli .» iiirii-xii. > tin •'

rli'iiiciits sn nilicli rrfciTrjl to !' •

the |»ul)li«' is entitled to u.s<* tli-

alniie separately since this (Niurt hn.~ . each

1.. I.r n!.| separately (18 Fcfl. (2) l(i), hut nl.Ho in

coinbiiial i(tii. In ntlier words, this ('i»nrt hn« derlnrpd

tills rnm}tiu4ih<)u open to the jmltUr hv thin

claiiii f) entirely void {'.V2. Fed. (2) 105).

It is InK that the plaintiff falls into T

reasoninir. ll assumes as a pre?nise that
'

i-

nation" is new, whereas in tnith and in lari, thiA

Coui't has held it to he old hy deela'
'

void and unpatentahle. (112 Fed. ( - .
•

siiujlr t rnir iuvnliituft !^ ithimt ffT\ iihnL , .(

reasoiiini/.

MASTER S REPORT NOT IN ISSUE

Plaintiff also entirely mistakes the nii ^ •

eases cited, in ])laintiflr's brief, paces T

those cases to Imld that this (Vui*t

the Master's r«'port as "una- ' ' •. i

relied u]^«)n have to do solely wiin "» farts d.

There is in this case no dispute as t- ?*
• ^^ .. .•

heretofore pointed out. and now ' •

Master's ridinii' wa • upon a miri

and fact. ( Buil^i Mfq. Co. v. Wihov n^Hiw Co., 7 Vt^.

(2) T4(^. 74S: W strni Klectnr Co, v. /?' ^'2

Fed. 471. tTS.^ Clearly, plaintiff does r

Court t(» understand that it is
•

should treat the Master's re]xin ;..-

to the question of law decided by the .u.i^ »



10

are to understand this as being the plamtiff's posi-

tion, the mere statement of it, namely, that the

Master's ruling on the question of law should be bind-

ing on this Court of Appeals, is sufficient to show its

unsoundness. It will be recognized as a general

proposition that a Master's conclusion as to law^ is

reviewable, and that infringement, though including

an issue of fact, presents questions of law which are

always reviewable and which, if found incorrect, may
be disapproved. (Detroit Carrier & Mfg. Co. v. Dodge

Bros., 33 Fed. (2) 743 (C. C. A. 6th Cir. 1929);

Edward S. Budd Mfg. Co. v. C. R. Wilson Body Co.

(C. C. A. 6th Cir., 21 Fed. (2) 803, 805 (certiorari

denied by the Supreme Ct., 276 U. S. 632; 48 S. Ct.

325, 72 L. Ed. 742).)

EREORS IN MASTER'S REPORT INVOLVE CONCLUSIONS
OF LAW.

Finally, the plaintiff falls into the same error as

the Master did in misconstruing the case of Solmson

V. Bredin, 136 Fed. 187. The Master stated (Tr. p.

25), and plaintiff reiterates verbatun (PI. Brief p.

21) that said case held a change made by a defend-

ant in an ''attaching means does not avoid infringe-

ment where the principle of the invention is appro-

priated." The plaintiff, and also the Master, over-

looked the most important qualification made by that

Court. The Court held that the particular form of

the back of a patented weather strip, or the mamier

of fastening it to a window casing by making holes

therein for the tacks used, are not essential parts of
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Ui(> invrutinu, and a variation

ti;ils whicli <ln not 'Aw |>at«''

inrriiiLTcmriit, \, Inn- tin*
f*

is ;i|)pr<»|niatc(l. Tins rnsr

nn'oh'fd Ju it . Whcrr tl»< very tli U-

claim in>}'rH}f, (listiiiLruishini: nvvr thr m-

thini; tli.il is (liffrifnf. tlwii a HifTcn-nt •>(

l;i\v .ipplics. hi the vi\sv at bar, the <inly thine left

in tin- patent in ^uit. after \h\^ Court \ !«<

1, 2, '.\ and 5, is the fiartieular ' ' ir

tounur and th«' specifir manner of

\\\r sinfs of the CM'^e. so as to t'

h'ather eoverini:: in phiee on the ea>' . -d

ahiiost li"ivinl departnre from thn prior nri hr

fnaoirr of tJir jxitoitnl nil iv*>nti\'

an express limitation rannot hv n<"

e(|nivalents. (Snu'th r. }fnqir Ciftf Club, ITl

429, \V.\\ P' \r. I <in-{m! (

Mnffrrss Co., 'J')!) Fed. (2) 2M\. (\ C A. i\. i It v^a-

nevei' the 'Nihjrct of flie p«t

mono]ioly for every triflinir df\ n

a shade of an i(h\M. whieli wnnld

tan(M^n^1y occnr to any skilled in-

in the ordinary t^vo^t^ws of maniifartin

Co. V. Tinnltf. 107 192 > : nnd as ?*

ease, a claim in a ]>atent is not a **n'

hendahle in any diiTction to meet t^

a case. As the sole distinction of t » «i i»vit

the ]>rior art lies in the Ix"

render it detachnhle. the }nu

that any means will answer, h, ..

have this characteristic featuiv <^^ H'^nda! ...;..

.
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This case is one where, in view of the state of the

art, the invention must be restricted to the form

shown and described by the patentee. In the field

of book form savings banks, in which a leather is

clampinglj^ held between two metallic surfaces, and

may be taken off or put on by means of tongues or

lugs, Greer was not a pioneer. As stated in Buff v.

Sterling Proof Co., 107 U. S. 636, 639, by Mr. Justice

Blatchford

:

"He merely devised a new form to accomplish

these results. Railway Company v. Sayles, 97 U.

S. 554. The defendant adopts another form.

Under such circumstances, the Todd (Glreer)

patent cannot be extended to embrace the defend-

ant's form. The latter is not a mere colorable

departure from the form of Todd (Grreer) but

is a substantial departure. These views are in

accordance with those heretofore announced by

this Court in Merrill v. Yeomans, 94 U. S. 568;

Keystone Bridge Co. v. Phenix Iron Co., 95 U.

S. 274; and Burns v. Meyer, 100 U. S. 671."

As in LeMophone Corp. v. Rola Co., 282 U. S. 168,

171, the patentee Greer to maintain his narrow

claim, must rely on the function described in claim

6 (the only thing in which it differs from void claim

5), and this is of the essence of his invention. As

stated therem '*To the size, shape and proportion thus

disclosed, the patentee is limited by the prior art and

the very essence of his invention."

In this case, the patentee by reason of the invalidat-

ing of claim 5 stands substantially in the same position

as one who amended his claim, and the invalidating



i:{

of cl.'iilii r>, ;illn\\ iliL: "iir, tin- li

(li.stinuMii.sli file allc^^cd in»v<l»' ,, ,,,.. ,,,,, ,,

.'iinciwliiicnt.

"^rin' |»;itt'fit(M' is tln-n-n ftJT f^ff>rtini\ tn

the ln'iu'fit of liis 1 ij-

stnicti(»n of liis aiiu'iuic*! claim nu \to

pfUlivalciit tliorrtu. MniLMii V v.

Albany Paper Co.. ir>2 V. S. 42.-. ... •

for wlicic a patcntrc lia.s narrn\v«'c! Iii.s riaim. in

order to escape rejection, he ninv not *bv

to tlie doctrine of ^(\\\y

the larircr scope wliidi ii i ii

the amendments, whicli

Weher Klectric Co. v. !

r. S. fiCiS, fiTS: 1. T. S. Kuhher Co.

Rnl)liri- (\.., 272 r. S. 429. 44:].**

Smith }'.
" rit,f Clith. ' hv .Mr.

Chief .hi iludu^s. 282 \ . -. .-4. 790.

\

JUDGE KERRIGAN'S DECISION IS ' VD
SHOULD BE AFFIRMED. THEF^i". ........ ..v ,..,.... OF

DISCRETION.

AVitli respect i j^rant or denial

liminary injunction, this was a matter err

discretion and as phiintiff sho\

lion, the inlinir of the h^wer CoJirt siuuilil i^«»i !•

inrhed. Many clemvM Mto thi

First, plaintiff's failure to ni- a now >

aftor it leanuHl of the spot-weM hr'^^

with applying: for a prelinnii -rv

is always a most im]>ortant

of preliminary injiuiotions. Scxmnd, the ra>
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parture of the construction of the spot-welded bank

over the other banks is such as to induce conviction

in the refusal to grant so drastic a remedy as a pre-

liminary injunction. Third, if Judge Kerrigan had a

doubt as to infringement, his denial of the injunction

was justified.

The question must be free from doubt as to the

point of reasonable certainty. (Consolidated Safety

Valve Co. v. AsUon Valve Co., 26 Fed. 319; Hall

Signal Co. v. General Railway/ Signal Co., 153 Fed.

907; Standard Plunger El. Co. v. Stokes, 196 Fed. 47;

Wellshach Light Co. v. Cosmopolitan Inc. Gas Light

Co., 100 Fed. 648, 650; Neivhall v. McCabe Hangar

Mfg. Co., 125 Fed. 919; Paul Steam System Co. v.

Paul, 129 Fed. 757, 760.)

In respect to the exceptions, these may be divided

into three groups.

1. That the accounting having followed a very

narrow issue arising mider a motion to define

the former injunction, differs from the ordinary

accounting, and should not have been enlarged to

include other devices which came into being after

this accounting was ordered. Hence, the spot-

welded bank should have been excluded by the

Master. (Exceptions 1 and 9.)

2. That the spot-welded bank does not in-

fringe. (Exceptions 2 to 7.)

3. That the patent is entirely void by reason

of the failure of plaintiff. Bankers Utilities Co.,

Inc., to file promptly a disclaimer. (Exception

8.)
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Ah slated, if .ludj^o KcTii^^an n. ..f

thcHo kiouihIs to !)• urll loimded, «.i

reasons for (len\ iiij^ the harsli f...,.

nary injiinetiun, and this ('«»uri

no! .iliiiserl his diseretion, then the »»i

( 'oiiil i('<|iiircs aninnanee.

NON INFRINGEMENT

I The Spot Welded Bank Does Not Infringe.

The |»;it('!il in snit sets foHh that "a now .

readily he applied" (Tr. p. 7. line !!•

out tliis ohjcci. the patentee deserilK-s and »\

a sinuh' means. lie st.it.s that the l>ox or vnnc 2 has
its eovei- and its opjtosite sidi-s pmvidocl with mI

so placed ;is to be eniraffeahle by the /

the binding «n- (-(jverini: of leath«'r .-i

a})j)lied. The tonu:ues 19 are prejvsed out

the body ot the stitTeninp Iwanls 17 .,

metal. The toiiiiues. when all en. ?! the

are J>rnf over on the inside of the ea>

fasten inir the eoverinir «»r binding in place. ^

eoverini; or binding: is woni. or for anv .

a new eovei- is wanted, the old one is n^addy

by bendinu baek the tonjiues, and a new one ap
(Tr. p. 7, lines 75-P">. ^

The ])atentee here um.^ tne v.ora.s ,,i\ ri:

intereliansrealily. and of course means t

US whieh is formed »>f leather '^' ..tv. ^

bindinu- material, whieh is mon:

foniui:: boards and the walls of th«
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position therebetween by the bending down of the

tongues. This is a very old method of holding a

piece of leather between metallic members. The Far-

rington patent No. 1,217,291 (original Tr. p. 421, Case

No. 4981) shows this, with the leather 6 held between

the metallic flange 3 and the metallic wall 1, by means

of the tabs or tongues 4. The Thomas patent No.

1,092,961 (original Tr. p. 421, Case No. 4981) also

shows this scheme, in that the leather 9 is interposed

between the bottom 7 and the frame 1, and held there-

between by the spurs 8. The Fisher patent No.

1,403,854 (Tr. p. 9) shows the leather covering 10,

held between metallic plates 1 and 2b, by means of

punched lugs 4 which are clenched after passing

through the perforations or slots 4a as shown on the

right side of Figure 1, and as shown by the metallic

plates 6 and 5b and lugs 7 through perforations on

slots 7a on the left side of Figure 1.

It has been heretofore held by this Court that all

of the elements are old and that savings banks of

similar appearance were well known in the art, and

that the limits of plaintiff's rights were fairly defined

by claim 6, the invention not being basic and the

other claims, in so far as they may be construed to be

of broader scope, were held to be void. (18 Fed.

(2) 16.)

Under this decision, taken in connection with the

prior art patents of Farrington, Thomas, Vom, Eigen

and Fisher, and particularly in view of the later hold-

ing of this Court in 32 Fed. (2) 105, that claims 1, 2,

3 and 5 are absolutely and entirely void, the only
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tliiiiir Tiow left to this piaii

lure of claim (i wluTciii it tiiiM i ;

I lie hriNlnhilif 1/ it\' the tolir'" Ii«-

l;Hli;)l)ly hold the leather en

'I'Ik stiuctuic of the (lefeiiclaiit now h

Court, namely, the spot-wrhli-d hank, luw f<»r

to |»r(.\i(lr a rnsteiiinir diametrienlly oj.-

plainlitTs' In ndahh toiiffur and slot , It

has Ixiii I'onnd in conunereial praetiee that tl

iKithinLT in the detaehahle feature; and *! > nA

ucwr rerovvicd a lunih; and so has hvX nul *

liherately eonstnict a hank the parts of v
"

not deta<'hal)l('. Defenrlant irrUs the '

stitTeninu- hoard to the lid of the lx»x. as...

other stitTenin^ hoard to the liottoni of th.

this weldinir he makes an intcfirnl nufl n>

joint hetween the respective parts, thereby p»

inu the ordinary nser and the hankintj ii

from taking tlic leather eover off. The leather rover

cannot hr taken off hv ordinar>" tools a.«»

(IriviM-. or the like, since it is so securely
''

taciiod as t(^ he inse]iarahle. It is only b} <ii

fnojs const rncted for this sf>rrfnl pnr]>os« n-

tiff sncceed(Hl in rnttituj off th*' t-.^>'ii.v tl , \^

strovinn" these and the stiffen

stiffeninir hoard cou'd not l>e used airain. thus fn.

'uwx ihc ( sential and only apparent a ivantaire n^ the

patent.
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SEPARABILITY vs. DETACHABIUTY.

It is of coiu^se true, that many things can be sep-

arated by the destruction of their parts, but that does

not come within the meaning of the word ''detach-

able" in its accepted meaning. For instance, the

ordinary fountain pen, has a cap detachably applied

thereto so as to be used as an extension of the barrel

or as a protector for the pen point. Also, an ordinary

smoking pipe has its mouthpiece detachable and re-

placeable at will. On the other hand, a clay smoking

pipe having its stem integral with its bowl, permits

separation of these parts only ujion the breaking of the

stem, rendering them mifit for further use. Clearly,

such a breaking, while detachable in the sense of

separation, is not detachable in the sense of being

again attachable. So, examples could be multiplied,

and practically everything can be detached by the

process of destruction, but this is not the meaning of

the word "detachable" in its accepted sense, which

is to take apart and put back without injury to the

parts.

The meaning of the word detachable in the patent

in suit, is still more specific. The evidence shows it

to be the flexihility of the thin tongues, by the bend-

ing of which through slots the cover can be readily

taken off, so that the stiffening board with the tongues

can be used again in unimpaired condition, the tongues

being of such thin material that the leather is

''readily detached by bending back the tongues" (Tr.

p. 7, line 95), all without injury to the tongues, that

is, to the stiffening boards, for ready reapplication.
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L'iiniistMk;il)i . . iiii.s i.s the i' " *!

**(lct;»cli;il>lc" III clnim (i; aini n i ..j t

.iiiy (list iiiclinii <Mii Ih' fninui in <^''"
I

claim .'), and over the pnor aU
,

i.

Fislicr and 'IMioinas, whirh pat.

capacity hut iln not lia|)pcn to ineiition r

llic plaint ilT lias ddnc iji claim fi in \n jjive nn .h

cxplanal inn of wliat already ap|H*nn'd in t

Tile patentee |)()ints out that he iisch a Ik»\

metal and tongues <>1' thhi sheet metal, (p. 7,

42 and 7(i. < It is on the thiniirss of the m*

the j)atentee must fely to ijet his \t

bonce dctacliahilit V.

DEFENDANTS SPOT WELDED BANK OMITS AT LEAST TWO
ESSENTIAL ELEMENTS OF CLAM 6

li is nl ionrsp settled law that a Court eannot rr-

wi'ite a claim for a patentee, nor read into a rlahn

any element not therein sot forth. The Court

take tin* claims as it tinds them, •

'

a

tlie liiibt of the disclosure. (}fnf/fi - . M
Fed. J)ll. \)]:\ (C. ('. A. 2): Tmifinrt • '

Fed. 5(1(1, 508 (C. ('. A. 7); McCartij .

r. S. 114.> In view of this, the fixed and ^

inse]iaral)ly secured hy . to the 11

lid, so as to make these two nietalli** n

intesrral hody. inseparable except throuzh de

of the stiffen in LT boards, are directly •

essential featnre set fortli in the |>ateii:. ;iiu; i

are not detachable in the sense of *^ — •

ilarly. the welding of the Iwttom ^'. .... .-v
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other stiffening board, prevents its removal unless

destroyed, and so this is also not detachable in the

sense of the patent. In defendant's banks, there is no

replacement of an old covering by a new one, since

if a banking institution desires a change of name, the

old banlvs are sunply discarded and destroyed and

new ones furnished, as the trade prefers this method.

In so far as structure is concerned, the claim No.

6 specifically requires a case ''with slots therein."

This the defendant does not have. Another structural

requirement is that the tongues of the stiffening

boards extend through the slots of the case. This the

defendant does not have, since clearly when there are

no slots, there cannot be tongues ''passing through

slots." These two essential structural requirements

of claim 6, are totally absent in defendant's structure.

In the appellant's brief, page 13, appears a chart

which is the only one of the three charts having to

do with the alleged infringing device. According to

the admissions contained in this chart, the only sim-

ilarity between defendants' spot-welded bank and the

device of plaintiff's patent resides in the use of a

case, an envelope covering, and stiffening boards. In

all other respects the devices are different, and appel-

lant sets forth in this chart at least four major dif-

ferences imder the head of "Changes By Zell on Spot-

Welded Bank." Thus the chart could only support

appellant's contention of infringement in event the

patent in suit contained a valid claim covering broadly

the combination of a case, an envelope covering, and
stiffening boards. There is no such claim in the
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|»;Mriit : ;in(l tliosc claimM ••^•'
r

tile (•nml)inati(>ii hi-oatily ii.. . n-

valid l>y tliis Court

K(|nally aliscnt from <!• r. lul h.* \ vfin.-f. ,.

])r()crss or iiurliaiiical ii

tional lanu:uai^(' in the claim. >*inr»«' the

rnidaiit's spot-wrlflcMl hank an- int o

taclial)ly, secured toi^ctlicr. Ilcncc d«

turc totally lacks the functions set forth in t

^^'lll II it is i-enienihered that.

Fisher in V. S. Patent No. 1 'of Jan.

17, lf)22 (Tr. p. 9), discloses the i.ii-a of

savincTs hank in siniulation of a brxik and 1

a detachahle leather coverini:: that

Voni Eiiroii in V. S. Patent

5, 1908 (oiMirinal transcrij)t X*

discloses a hook-f^Min savinirs

coverinc: and havinu sides < : the

hody hv the t<»nirue and slot v\]h

Thomas in V. S. Patent No. l.« nl

transcript. No. 4981 at pace 41

leather covered l>ox, with the leather held betwe«i

two clam])inir parts hv means

the walls of the hox. and that

Farrinirton in T. S. Patent Xo. 1^17J»9l, of

Feh. 27. 1917 < oricrinal t- Xo. 4!
^

pa lie 41 9\ discloses a small rt^ '

leather eoveriuir de ' '

'

i by :

of toncnies nnd sloi^ ' >-(iii^,.iii! i.iiiy the "^w •

manner as shown l)y Greer,
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all of \vliicli leather coverings were clearly intended

to be separable from the veiy nature of the clamping

connections, it follows that the patent in suit, if it

does pass beyond the domain of mechanical skill, is

of such a minute degree of invention, that claim 6

must be interpreted with the utmost narro\mess,

based upon the identical structural features set forth

in the specification. (B. R. Snppli/ Co. v. Elifria, 244

U. S. 285.)

If it is true, that the plaintiff's patent has some

superior ^-irtue over the prior art, then it is equally

true that defendant's device does not have that virtue

and hence does not infrinoe.

IS CLAIM 6 VALID?

When this case was before this Court in 32 Fed.

(2) 105, it was apparently unobserved or misappre-

hended that there is no patentable difference between

void claim 5 and the fonnerly sustained claim 6. The

only difference between void claim 5 and this claim

6 is in the functional statement, which from all

canons of interpretation must be read into claim 5

as an obviously inherent explanation, and which fimc-

tion is also inherentlv obvious in Fisher, Farrinorton,

Vom Eigen and Thomas. It follows that if claim 5

is void, as it has been twice held by this Court, then

claun 6 is likewise void, as it has contributed nothing

to hmnan knowledge. Any ordinary mechanic fol-

low^ing the description of this patent in suit, and

making a structure as called for mider claims 1, 2, 3
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mihI Tj, will iic(!eH.«Miril' »••

i't)v hy claiifi (J. Whci

(Hvcii the Fisrfif.r ...»-..•

obvious niUs In !li, I

would have <'vi(l<?if(.<I a want of
,|

laniiliarity with thcni. Tlicir .

use was not tlic cmitivc work of tJ.

faculty. *•
1 1 ... -|)ut the di f thf

.skill ol' \\n' <-alluiu', a?u! involws only •

of tlic ordinary faculties of

rials suppli(Ml by a sj.rcial ki

ol manipulation whicli rcsiili - mun r

intclliircut practice." {J/olhstrr r.

Co., 11.3 U. S. 59, 72. 7:J: Conrrrh t-
. ,. ,

Gomerif, 269 V. S. 177: Anm v. M n . r..

132 U. S. 84, 90: Sarnunr }fnrhi,ir <

Co., 282 U. S. 704 at 713.

As stated in Prnif rs-KmnrJi/ (>

282 I*. S. 17'), 18(i, "NVitber tho .

elements or devices accoinplishinL'

airirreerate of old result^ (ITailes v. Van \

Wall. 353: Office Specialty Mfu. Co. v.

lie Mf^^ ('.)., 174 r. S. 492: Grinnell u
chine Co. v. K. E. Johnson Co., 247 V. S
the use of an old api)aratus or ••"•t: ., ... ,.,, ^^

purpose (Hobei-ts v Uvv. 9] ' i^ it

tion."

The (juestion of validity i.*; >fiV ..tmi. in tMv r..n»-f

sinee no final decree lias b<H'n

fully ask this C«>UTt t.> hold claim H

claim 5 and the prior art.
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On the whole case, the denial by the lower Court

of the order for a preliminary injunction was in-

evitable.

II. The Master Should Have Excluded the Spot-Welded Bank.

This was not a reference to determine questions of

validity and infringement of a patent. It was an ac-

counting following a supplemental decree after man-

date resulting from the decision in 32 Fed. (2), 105.

This decision was based upon defendant's motion to

restrict the former injunction in view of plaintiff's

general broadcast that every book-bank is an in-

fringement of the patent in suit. Three devices were

submitted to the Court, the Ambassador, the Uni-

versal, and the Tiffany, and while the District Court

held all three to be free of infringement, this Court

in passing the Universal and Tiffany banks, held only

the Ambassador bank to infringe. The mandate fol-

lowing this decision was restricted to the Ambassador

and the reference thereunder likewise.

We submit that this reference differs from the

references in ordmary cases, in that it was specifically

restricted to the single inquiry with respect to the

Ambassador bank.

Plaintiff, if he wished to ascertain whether other

devices were infringing, should have filed a supple-

mental bill or a new bill of complaint under which

all the issues could have been tried and the other prior

art brought forward by defendant.

Under the authority of the decisions in Hoe v.

Scott, 87 Fed. 220; Providence Ruhher Co. v. Good-
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Hmr, Ji Wall. 788; hnuvuiudi in

rnhlir Sf'rrirr Co., 2'M Vvtl iiTt'J

Co. r. MUhi-, \M\ Frd. 24JI, th. .

chidcd the .spot-wrlflcd hank. Tlf I

that as a jLTt'iicral prnpo.sition, tin* a*

brace diffciTiit const met ions for review h

under llic Master's report, provided

are not to(» threat and the «juestion of ii

is not clouded in nnich douht. foinpareii

present case, tliey are more i

do not hold than for wliat tic; <c» ih'cl i m m
ovci'looked or inisappreliended t'"- '" ' • '^ ^^ •

ence was restricted to th<' Anil).

supplemental decree, and he furtlur ov. r

misa])prchen(h'(l the fact that thi* «f>ot -welded hnnk

sliowed in principle suhstanti.i renee« on

those directly consiiU'red In -lurt which ii

recpiire for pro])er consideration, in tlie d

the Court, a new, in(U^])endent suit or

hill, (dnnion r. Tiirhor If. Co.. 247 Km. *-. , '. . i'.

A. I'nd ("ir. 1917): (rnnt r. Ad/iws, 247 Fe<!. 485

((". i\ A. lind Cir. 1917).)

The ])r«^per practice under the ciTV"- • •>

])ermit the restricted decree to \ye :...

Court which made it {Khin ft ni. r. I
""»

Fed. 31 (C. C. A. :^i*d Cir. 1922>>: and th.- T

should h;n-e mo\e ! hct'oii- ?li. <

mental injunction, or or

tempt, or for leave to file n su]>i

plaint or should hnve filed an h

s]iect to this new spot-\x

heinc: lonu" after the fii'st interlocutory Ucvnx-
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mandate. The lower Court when hearing the excep-

tions to the Master's report and in denying injunction

on the spot-welded bank, undoubtedly must have had

these rules in mind. The Master camiot go into the

general question of infringement nor the general

scope of the patent in cases where these questions have

been restricted or foreclosed by decree. (Metallic

Ruhher Tire Co. v. Hartford Buhher Works Co., 245

Fed. 860.) It is the better practice to require the

plaintiff to set up any alleged new infringements by

supplemental bill as stated in Murray v. Orr & Locket

Hardwa/re Co., 153 Fed. 369 (C. C. A. 7th Cir.).

III. The Patent in Suit is Void for Failure to Disclaim.

The Bankers Utilities Co. Inc. is the owner of the

patent in suit in that it is possessed of the monopoly,

the exclusive right to make, sell and use, and the

right to collect all damages, profits and costs. On

April 15, 1929, this Court held claims 1, 2, 3 and 5

void, and the Bankers Utilities Co. Inc. did not dis-

claim until about a year thereafter, which, imder En^

sten V. Simon, Ascher & Co., 282 V. S. 445, was un-

reasonable, and the patent is, therefore, entirely void.

As to who is to disclaim, see Meyers v. Frame, 4

Fish. 493: 8 Blatchf. 441; Wyeth v. Stone, 1 Story,

294; Walker, Sec. 257, Sixth edition.

The Bankers Utilities Co. Inc. delay was unreason-

able and it failed to earn the offered exemption and

now it may not complain. (Ensten v. Simon, Ascher

c& Co., 282 U. S. 445, 455.)
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SPECIFIC REPLIES TO PLADfTirr'S BUXEF

Scvcial <)l)vi«)U.sly inac ......

Ill ilic plaintiff's brief \u\

pl.-iiiitiff's hr'wf, pa^rc 1 <'

(liiriiiLT the accountiii'.

taken, ahmit niic-lialf of which n
welded l)ank, and on p.u'c 6 (thini p;

ir>()() pa^es of teHtijn<tny were taken U'fon-

From tlie Master's rejiorl (Tr. p. 18). it jr

less than ()(M1 ))aszes of testimony were taken i»n thr

spot-\veld('(l hank.

i^.mes 5 to 8 ai'e dexoted to tl

MastiM*'s report "should have h« ru ti

sailahle." Vet tlie introfln<'tit>n to

heai's the followinir caption in hohl-fae.-.

Lower Conit rin])ro])erly Constnied the h-

Tills ("(Uirt Repnrlc.l in is Vi-A. r-2) in .ind

(2) 10.5."

Ohvionsly. if the lulinir of the Histrict C'on:-t h. u 'm

de])ended upon a pro])(M' eonstnietinn nf f

of the A]ipellate Conil. then the

law, and it is difH<'ult to see any ivason why the
^'

ter's report should he treatinl as unassailable.

The entire arirunient in reir.ii*<i to tho

the tindiniis of the Master overlooks th-

District Jndire has had this patent V

several i irlier occasions, and th.it at the or

iuiT i^raetically nil of the testimony

Court and the o]>portunit

observe the witnesses ;
'

'

strations. Moreover, imr ;v.v.
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purpose of passing upon the validity or scope of

plaintiff's patent, but solely to take an accounting as

to damages or profits arising under an infringement

by another and different device. The trial Court was

already familiar with the character of plaintiff's

patent and its limitations, and did not need the advice

of a Special Master to determine w^hat was or was not

an infringement.

Plaintiff's brief, page 6, says in regard to defend-

ants' spot-welded bank,

''that the means of attaching was only an eva-

sion."

An evasion of a patent means non-infringement, since

infringement consists of invasion, not evasion.

Plaintiff's brief makes wishes do service for factual

comparisons. With respect to the old Ambassador

bank and the spot-welded bank, the brief (pp. 6, 8, 21

and 25) endeavors to give the impression that these

radically different constructions are substantially the

same thing; whereas the fact is no welding whatever

exists in the Ambassador bank, the parts whereof are

separable, while in the spot-welded bank the parts are

inseparable because of the spot-welding. In the Am-
hassador bank decision (32 Fed. (2) 105, 107), Judge

Dietrich, in describing defendant's Ambassador de-

vice, said the tongues pass over the grooves or half

slots in the up-turned edge of the lid. The defendant

has entirely eliminated these grooves or half slots in

the up-turned edge of the lid. Not only this, the

lugs which no longer function as bendable tongues

now in no respect whatever pass over the edge of the
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lid .111(1 ill ii<» rcspc'ct wlijiii s II , r

llic c'd^c of \\u- lid. Ill drl«'nd;i.

the lii^s arc pnr.ilh'l with the f

i\i* iHit extend over tlie lid. Ful

1(t the description of Jiuh:c Dietrich, r-

to he ^nvcii to the radical changes \

welded l);i]d< entirely out.sid(> the ch

I )iet licli. Tile radical chan'jcs are not n >

;il)le ?nodilication as the ])laintiflr would '

lieve. The ehanires are siihstaiitial. and that
'

material in this hii^hly developed ai-t cannot 1m

cessfnIl.N' e( (lit roverted.

On paii'e li> <d" defendant '.s brief, a cl

to re])resen1 an analysis of the spot-r

jriven. In the chart, a trilt edtre plate

]>ortant element, while on pace 15 it is •

that "The trilt edcre plate is no "'-^

tion claimed hv Gre<M-." The 1"

chart, if indeed it has any. aiv com]

h> this express statement. The liollowin

titT's aru'mnent with respect to colorah^

is thns ex]iosed.

The Court's parti<-ular attention is called to the

fact that C'hart I paraphrases the claim in suit, but

Chart 1 1 1 does not. It sets forth a <

attempts to com]iare the spot-weldetl \i.mk wi;ii ;

is with such fallacies that i»laintiff sieks to co

the issues.

Phiintitf on paize 27 of its hri

certain matters of detail. Af*

that its hanks were spot-weluv... ;... .......
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cross-examination, of Prof. Moiiey endeavored to show

that the gooseneck, which is simply a flat plate to be

placed between the stiffening board miderneath the

box and over the leather and cardboard, to enable the

spot-weld to fuse the stiffening board and box to-

gether, could not be used at the rate of 250 tunes per

hour. (R. 58.) If true, what of it ? Cannot a manu-

facturer have a large niunber of such goosenecks ? It

is to such trivial features that plaintiff's argument

is directed.

The re-covering of the banks by means of special

tools overlooks one very important fact. In the Greer

patent the case and stiffening boards with tongues

remain in the same condition no matter how many

times a leather cover is replaced, since the mere bend-

ing to and fro of the thin metal tongues enables this

to be carried out. But in defendant's spot-welded

bank, when the cover is removed, the lugs have to be

cut off from the stiffening boards, and when so cut

off leave their stubs welded on the flange of the lid

of the box. When a new stiffening board is applied,

its lugs then are superposed upon the stubs so that

along the flange of the lid there will be a superposed

stub and lug, or two layers of metal, and it is but

natural that difficultj^ will be had in causing that

enlarged lid to enter the box so as to obtain a satis-

factory locking action. When this second cover is re-

moved, the lugs would be again cut off, whereby the

lid would have two superposed stubs. The third board

would add a third stub; the fourth board would add

a fourth stub and so on. A time will come, at the

second or third replacement, when it is physically im-
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|)(>ssil)l(' ("ni- ;iii\ 1 111 liii)- acciUiiUl

the IxtN, ;nifl ••Icarly tliis is i
*

the patent. MoicMvcr, the t«

that with an <ii.i:iiarv tool, a

can niily he ohtaincd />// drstroi/

Tile liick rocovcrv by sfu'rial t«M»ls mnih- nt
'

l)V skilh'(l and trained men iisini; -

elccliic s))<)t-\veldinir apj)arntu.s, i.s cl<

"detaelialiility" fin wliieh this patrnt in »ii

issued.

Special tools do not enter into the caw, I

the use fheicoj" the hank itself is rondorod

Then jilaintitf makes the wild a.^seiiion (IM?

p. 2<S), that defendant does not s]>ot-\veld its l>«»\

hoard touether. dust as if plaintiff's
'

not have |)roven this, if it were a f.i. . . .i- n

unfair statement deserves eondenmation.

Another rabid conclusion of plaintiff wiv- ^^ '

])nss unchallenixed is that appearin" -.ii -

its brief where it is asserted that j)l.

tion "marks a distinet advance in the art,

statement is made notwithstandinir the fart this C

lias twice declared the combination invalid.

of ])laintitT*s riiihts are found in claim (S

timxuishes over void claim 5 only in the

statement that the tonsnies are a^^

the inside of the case. Tn claim t>. i.

is any patentable feature it has to <.

slots and hvmiahJc toncnies pas<in:^

S]iot-weldimr or rivetinc: or other di~

means cannot be said to be an e<iuivalent undpr

reasonable application of the nile^ of infri
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In the case of Broadway Towel Supply Co, v.

Brotvn-Meyer Co., 245 Fed. 659, Judge Gilbert, speak-

ing for this Court, said:

''If there is any invention in the Brown patent

it consists in the precise combination therein de-

scribed, and each element specifically pointed out

is an essential part thereof.

''The appellee cannot avail itself of the doc-

trine of equivalents, where one element of its

combmation is so far departed from as it is in

the appellant's device. The term 'mechanical

equivalent,' when applied to a slight improvement

in the progress of an art, has a very narrow and

limited meaning. In Liberman's Ex'rs, v. Ruwell

(C. C.) 165 Fed. 208, Judge McPherson said:

" 'Where an improvement is narrow in its

character, the inventor is ordinarily confined to

his specific device, and receives little aid from

the doctrine of equivalents. If he depends on a

single limited feature (as is the case here), the

doctrine will not ordinarily be applied, so as to

cover a device in which that feature does not ap-

pear.'

'

' Cases of similar import are Noonan v. Chester

Park Athletic Club Co., 99 Fed. 90, 39 C. C. A.

426 ; Wright & Colton Wire-Cloth Co. v. Clinton

Wire-Cloth Co., 67 Fed. 790, 14 C. C. A. 646;

Hill V. Sawyer (C. C.) 31 Fed. 282; Dey Time

Register Co. v. Syracuse Time Recorder Co., 161

Fed. Ill, 88 C. C. A. 275. If it were held that

attaching the lower end of the chain to a basket

is the equivalent of the specific means pointed

out in the appellee's combination, it would follow

that attaching it to any article of furniture, or
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U) tlic Willi, an in the Ucid |»ai< in,

l>c ;i iiRM'liiiiiical r(|uivah*nt. Ur*-. ^ »•

l)i(t.i(l enough to includi* stich n.'

iiiu: !•'<' Inwci- end of tlio chnirif but in \

]>ri<»r art thi-y wnr rfjcrtiHl by the I'al* i.i

Otricc." (Pafxo (;(il.)

Pl.iiiililT II lues Ix'caiisc tlic claim lia.s thrrf • lrm«riti4

and (Icrciid.iiit has these ttirec cIcTncntH. cir

.u:ettiiiLr, li(i\v(\«'i'. tlic (iidy phrase which jpv«i appar-

ciil lir«' tn ilic claim (>. tliat the two rombinationjt arc

the same. Ihii at no time has it I)een held that '

eomhinatiniis aic identical merely h<'eaU8o they are

iuteudid to obtain tlie sanie results. A eo' ' m-
swer to j)laiiit iff's position is found in the foiiowmc:

"The two combinations are not id« *
' Vn

cause tluy are intended to obtain thi

suits. The result soup:ht must not only be •

same, but the devices or mechanical means to

secure the desired result must be t1 Hub-
bell V. r. S.. 170 r. S. 77; Wc>. iii^iiou.He v.

13oy(hMi, 17(1 r. S. rd." fmirrsoU v. V. <f 11.

Co., 'XI Fed. (2) 465, 4(i9.

It is tittinu to note here that detendant had no d^
sire to obtain the same result. It aimed at a d

^^*

result, viz. undetachable jiarts, pnxlured *

spot-weldiim. The sp«>t-\velded bank hx^ks in :..

posite direction from the Ambassatlor. Tlie r«"*»u]"

is not the same and the mechanical means is not tlie

same. r>y the spot-weldins: the door was closed to

the old result and the mechanical means was fuiida-

mentallv chanced.
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In conclusion, we point out that this is not a case

based on unfair competition as plaintiff seeks to make

it appear. It is a patent case in which the issue is

substantially identity of means, modes of operation

and results; and in which defendant's structure, so

far as the crucial point of the case is concerned, is

very remote and totally different from the structure

of the patent.

THE PRELIMINARY INJUNCTION WAS PROPERLY DENIED.

The rule applicable in respect to granting pre-

liminary injunctions is stated in Hall Signal Co. v.

General Railway Signal Co., 153 Fed. 907:

''It is a cardinal principle of equity jurispru-

dence that a preliminary injunction shall not

issue in a doubtful case. Unless the Court be con-

vinced with reasonable certainty that the com-

plainant must succeed at final hearing the writ

should be denied. Union Switch & Si.gnal Co. v.

Philadelphia R. R. Co. (C. C), 75 Fed. 1004."

In Standard Pltmger Elevator Co. v. Stokes, 196

Fed. 47, Judge Mayer denied a motion for a pre-

liminary injunction for the reason that ''the com-

plainant's case on this application for preliminary

injunction is not complete to the point of reasonable

certainty."

In the case of Ruckstell Sales & Mfg. Co. v. Per-

fecto Gear Differential Co., 14 Fed. (2) 297, this

Court had before it the question of whether or not

the District Court erred in refusing to grant a pre-

liminary injunction, and Judge Hunt said

:
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"We (|(» iKjf pass upon the cicfcnsoH, fuiihcr

tliaii tn say thai tlifv do not appear to Ix,* with-

out siihstaiuT. We are of opinion that the Dis-

trict Court did ?i(»t abuse its discretion in refus-

iu;^ to issue preliminary injunction, iind we affirm

tile order a|)p( aled from." (l*age 299.)

Athiiliou is called to tin- decision in VicU/r Taikinfj

Mfirhiin Co. r. Shirr Pninu f'otnjHi)))/, 26.3 Fed- 82.

I^'ioni ilic t'orep)iuir authorities, and the facts es-

tahlislied liy det'eiuhuit in opposition to said motion,

it follows roiM-lusively that plaintiff's case was not

tree lioiii icasoiiahle doubt, and that the injunction

was piopcrly denied.

CONCLUSION.

DelendaiU 's sj)ol-\velded baidv does nut have the

means, nor the mode of operation, nor the result of

tlh' very specitic claim (i, which is not entitled to be

ehaum'<l in terms or scope by e<|uivalents, plaintiff

being estopj>ed by the })ri<u art and void claim 5.

A i»reliminary injunction is not a matter of strict

riiiht ; but the application is addressed to the sound

discretion of the Court. ( 1 /////// on Injuuctiotis (4th

Ed.) §vN 11 and 9:M.) And here the trial Court denied

the a])pli( ation. not because it would liave been error

to lirant it, but in tlu' exercise of its discretion. j)rin-

eipally based \i]ion a balaucincc of the relative con-

veniences and inconveniences which mi^ht residt

{Rice d' Adams v. Lathrop, 278 U. S. 509, 513.
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The ruling of the District Court should be affirmed.

Dated, San Francisco,

October 28, 1931.

Respectfully submitted,

c. p. goepel,

Chas. E. Townsend,

Wm. a. Loftus,

Attorneys for Defendants-Appellees.^,.
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